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COLLECTIVE SECURITY AND COLLECTIVE SELF- 
DEFENSE UNDER THE CHARTER OF THE 
UNITED NATIONS * 


By Hans KEtsEn 


Professor of Political Science, University of California 


Collective security is the main purpose of the United Nations, just as it 
was the main purpose of its predecessor, the League of Nations. What 
does collective security mean? Under general international law the prin- 
ciple of self-help prevails. The protection of the legal interests of the 
states against violations on the part of other states is left to the individual 
state whose right has been violated. General international law authorizes 
the state, 1.e., the individual member of the international community, to 
resort, in case of a violation of its rights, to reprisals or war against that 
state which is responsible for the violation. Reprisals and war are en- 
forcement actions. Insofar as they are reactions against violations of 
the law, and authorized by it, they have the character of sanctions. We 
speak of collective security when the protection of the rights of the states, 
the reaction against the violation of the law, assumes the character of a 
collective enforcement action. The collective action may be carried out 
in different degrees. It may consist only in that the members of a par- 
ticular international community, established for this purpose, are obliged 
by the constitution of the community to assist the member, whose right 
has been violated, in its reaction against certain or all violations of its 
rights, to resort to reprisals or war against the violator. The difference 
between such kind of collective security and the status of self-help is rela- 
tively small. It does not consist—as is sometimes assumed—in that, in 
case of collective security, the reaction against violations of the law is 
conferred upon an international community, whereas, in case of self-help, 
this reaction is an action of the individual state, not an action of the 
international community. Since the state, in exercising self-help by tak- 
ing enforcement action against another state under definite conditions 
determined by international law, acts on authorization of general inter- 
national law, it may be considered to act as an organ of the international 
community constituted by this law, so that its action may be interpreted 
as reaction of the international community against violations of law. It 
is through the individual state that the international community acts, 
although this reaction is completely decentralized. Even if decentralized, 


* Address delivered at the regional meeting of the American Society of International 
Law held at Seattle, Washington, August 12, 1948. 
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this use of foree may be conceived of as a monopoly of the community 
insofar as the legal order constituting the community precisely determines 
the conditions under which force is permitted to be used by one state 
against another, and as any other use of force is a violation of law. The 
difference between the most primitive type of collective security and the 
state of self-help consists only in that, in the case of collective security, 
states not directly violated in their rights are obliged to assist the violated 
state; whereas in the state of self-help under general international law, 
they are only allowed to do so. 

A higher degree of collective security is reached if the collective enforce- 
ment actions provided for in the constitution of the international com- 
munity are centralized, that is to say, if these actions are to be decided 
upon and directed by a central organ of the community. Such centrali- 
zation of the use of force may be combined with the obligation imposed 
upon the individual members not to use force on their own initiative in 
their mutual relations, to abandon completely the principle of self-help 
—the use of force being reserved exclusively to the central organ of the 
community competent to take enforcement actions against members. In 
ease of such centralization of the use of force, the force monopoly of the 
community is much more evident than in ease of decentralization. 

Collective security reaches the highest possible degree when the obliga- 
tion of the members to refrain from the use of force is guaranteed by 
their disarmament, when the force monopoly of the community is con- 
stituted not only by the exclusive right of a central organ to take en- 
forcement actions against members, but also by the fact that only a 
central organ of the international community has armed forces at its 
disposal to be employed against delinquent member states, whereas the 
single members of the community are allowed only to keep a police force 
for the maintenance of law and order among their subjects, that is to say, 
for enforcement actions against individuals. By such a high degree of 
centralization, the international community is about to be transformed 
into a national community, the union of states into a state. 

However, the centralization of the use of foree—be it in a state or in a 
true international organization—is possible only with an important limi- 
tation. This limitation refers to the case of self-defense. Self-defense 
is not identical with self-help; it is a special case of self-help. It is self- 
help against a specific violation of the law, against the illegal use of force, 
not against other violations of the law. Self-defense is the use of force 
by a person illegally attacked by another. The attack against which the 
use of force as an act of self-defense is permitted must have been made 
or must be intended to be made by force. Self-defense is that minimum of 
of self-help which, even within a system of collective security based on a 
centralized force monopoly of the community, must be permitted. As 
such it is recognized by national as well as by international law, within 
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the state as well as within international organizations. For the system 
of collective security can absolutely prevent illegal attacks of one member 
by another neither in the one case nor in the others, and it is impossible 
to obligate the attacked person, in all cases of illegal use of force, to wait 
for the collective enforcement action to be taken by the central organ of 
the community. Between the moment the illegal attack starts and the 
moment the centralized machinery of collective security is put into action, 
there is, even in case of its perfectly prompt functioning, a space of time, 
an interval, which may be disastrous to the victim. Within a system of 
collective security organized on the basis of a complete centralization of 
the legitimate use of force, self-defense as a case of decentralized use of 
force is an exceptional and provisional interlude between an act of illegal 
use of force, an act of aggression, and the collective enforcement action which 
the community, through its central organ, is to take as a sanction against the 
illegal use of force. Totally different is the case when, within a community 
organized according to the principle of collective security, self-defense takes 
place because, for some reason or another, the collective security provided 
for does not work. Then self-defense is not an exceptional and provisional 
interlude between an illegal act of aggression, which has the character 
of a delict, and the collective reaction of the community as a sanction. 
It is not an inevitable measure taken within the framework of a working 
system of collective security, but is the replacement of this system, which 
is temporarily or definitely blocked, by the opposite principle of self-help. 

In the Charter of the United Nations?‘ the principle of collective security 
is placed ahead of all its provisions. Article 1, paragraph 1, states it to 
be a purpose of the United Nations ‘‘To maintain international peace and 
security, and to that end: to take effective collective measures for the pre- - 
vention and removal of threats to the peace, and for the suppression of 
acts of aggression or other breaches of the peace. ...’’ The force mo- 
nopoly of the United Nations Organization is established by Article 2, 
paragraph 4, and Articles 24 and 39. Article 2, paragraph 4 provides 
that : ‘‘ All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any state, or in any other manner inconsistent with the Pur- 
poses of the United Nations.’’ The Charter forbids not only the use of 
force by one state against the other, but also any kind of threat of force. 
Use of force is reserved to a central organ of the organization: the Security 
Council, the only organ of the United Nations competent to use force 
against members as well as non-members. Article 24, paragraph 1, stipu- 
lates: 


In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for 


1 Department of State, Conference Series 74 (Publication 2353). 
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the maintenance of international peace and security, and agree that 
in carrying out its duties under this responsibility the Security Coun- 
cil acts on their behalf. 


That the Charter confers upon the Security Council only ‘‘primary”’ re- 
sponsibility for the maintenance of peace and security seems to imply 
that other organs, as, for instance, the General Assembly, are not excluded 
from this responsibility; that they, too, but only secondarily, may be re- 
sponsible for the maintenance of peace and security. If so, the responsi- 
bility of other organs certainly does not imply the duty or competence 
of ‘‘prompt and effective action by the United Nations.’’ There cannot 
be the slightest doubt that the Charter confers upon no other central 
organ of the United Nations but the Security Council the power of using 
force. This use of force is called by the Charter taking enforcement 
action (Art. 5) or enforcement measures (Art. 50). With respect to re- 
gional arrangements which the members are allowed to enter into, Article 
53 provides that the Security Council shall, where appropriate, utilize 
such regional arrangements or agencies for enforcement action under its 
authority. It is expressly stipulated that ‘‘no enforcement action shall 
be taken under regional arrangements or by regional agencies without 
the authorization of the Security Council. .. .’’ The Charter authorizes 
the Security Council, and only the Security Council, not the individual 
members or any other central organ of the United Nations, to ascertain 
the existence of the conditions under which the use of force within the 
system of collective security may take place. Article 39 provides: 


The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recom- 
mendations, or decide what measures shall be taken in accordance with 
Articles 41 and 42, to maintain or restore international peace and 
security. 


Article 41 determines the enforcement action not involving the use of 
armed force; the measures concerned have the character of reprisals. 
Article 42 determines the enforcement action involving the use of armed 
force; the measures concerned have the character of war. Both enforee- 
ment actions are to be performed by the member states, in conformity with 
the decisions taken by the Security Council under Articles 39, 41, and 42. 
Article 48, paragraph 1 provides: 


The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security shall be taken 
by all the Members of the United Nations or by some of them, as the 
Security Council may determine. 


Article 41 stipulates that measures not involving the use of armed force, 
such as complete or partial interruption of economic relations, of rail, sea, 
air, postal, telegraphic, radio and other means of communication, and the 
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severance of diplomatic relations, shall be applied by the members on the 
‘‘eall’’ of the Security Council. Article 43 also stipulates that measures 
involving the use of armed force, such as blockade, operations by air, sea, 
or land forces, shall be applied by the members on the ‘‘call’’ of the Se- 
curity Council. The armed forces by which the United Nations exercises 
its functions under Article 42 are composed of the contingents which the 
members are obliged to make available to the Council in accordance with 
special agreements. But these contingents are placed under the command 
of the Council, which has the power to dispose of them (Article 47). Both 
kinds of enforcement actions are centralized. 

In this respect there exists an essential difference between the Charter 
of the United Nations and the Covenant of the League of Nations. The 
Covenant * did not impose upon the members of the League a duty to 
refrain from the threat of force and to refrain under all circumstances 
(except self-defense) from the use of force. The members were only 
obliged not to resort to war against a member which, in a dispute submitted 
to the Council, complied with the latter’s unanimously adopted recom- 
mendations. In all other cases war was not forbidden, or at least not 
expressly so, by the Covenant. In these other cases the members were 
only bound not to resort to war until three months after the decision of 
an international tribunal or the recommendation of the Council, provided 
that the conflict had been submitted to one of these authorities. The 
Covenant did not establish a centralized force monopoly of the community, 
the principle of self-help was to a great extent maintained. Besides, col- 
lective security was restricted to the obligation of the members to take 
reprisals against the state which had resorted to war in violation of the 
Covenant. The members were not obliged to resort to war in such a ease; 
and they were not obliged to assist a state in its reaction against a viola- 
tion of its rights not constituted by an illegal resort to war. The collective 
enforcement actions provided by the Covenant were almost completely 
decentralized. It was for the members, and not for a central organ of 
the League to decide whether a violation of the Covenant by illegal resort 
to war had occurred, and to decide what enforcement action had to be 
taken. As to the enforcement action not involving the use of armed force, 
the so-called economic sanctions, no interference by a central organ of 
the League was provided for. As to enforcement action involving the use 
of armed force, so-called military sanctions, the Council had only the 
power to recommend to the several governments concerned what effective 
military, naval, or air force the members of the League should severally 
contribute for the purpose of protecting the covenants of the League 
(Article 16, paragraph 2). The members were not legally bound to comply 

*U. S. Treaties, Conventions, International Acts, ete., Vol. III, p. 3336; Department 


of State, Papers relating to the Foreign Relations of the United States, Paris Peace 
Conference, 1919, Vol. XIII, p. 69. 
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with these recommendations. Consequently, the system of collective se- 
curity as established by the Covenant was certainly much less effective 
than that established by the Charter, provided the latter can work at all. 

The decentralized enforcement actions to be taken within the system 
of collective security established by the Covenant were true sanctions, 
that is to say, reactions against violations of the law. This, however, is 
doubtful with respect to the centralized enforcement actions to be taken 
within the system of collective security established by the Charter. Under 
the Covenant, enforcement action in conformity with Article 16 was ad- 
missible only in case of a specific violation of the Covenant, and only 
against the state responsible for this violation. The Charter authorizes 
the Security Council to take enforcement action if the latter determines 
the existence of a threat to the peace or a breach of the peace (including 
an act of aggression). Neither ‘‘threat to the peace’’ nor ‘‘breach of 
the peace’’ is necessarily constituted by a violation of the Charter. The 
members are obliged to refrain from the threat and use of force. Threat 
and use of force are not identical with threat to or breach of the peace. 
Since it is for the Security Council to interpret the terms ‘‘threat to the 
peace’’ and ‘‘breach of the peace,’’ this organ may very well consider 
certain conduct of a state which is by no means a ‘‘threat of force,’’ as 
a threat to the peace, and conduct which by no means is a ‘‘use of force,’’ 
as a breach of the peace. That means that the Security Council has the 
power to take enforcement actions even in case no obligation expressly 
imposed on the members has been violated, provided that the Security 
Council considers such action necessary for the maintenance of interna- 
tional peace and security. It is especially important to note that the 
Charter does not bind the Security Council to direct the enforcement 
action only against the state responsible for a threat to or a breach of 
the peace; nor is the Council bound by the Charter to apply in its de- 
cision the existing law. Article 24, paragraph 2 provides only that the 
Security Council, in discharging its duties shall act in accordance with 
the principles and purposes of the United Nations; but Article 1 of the 
Charter, determining the purposes of the Organization, stipulates that the 
latter shall act in conformity with the principles of justice and interna- 
tional law. Since justice is not identical with international law, the Se- 
curity Council has the choice between them. It may enforce justice, and 
that means what the Council considers to be justice, instead of the existing 
law. Besides, even this restriction—to act in conformity with law or justice 
—applies, according to the wording of Article 1, only to actions of the Or- 
ganization which aim at the adjustment or settlement of international 
disputes or situations which might lead to a breach of the peace, and not 
to enforcement actions for the maintenance or restoration of international 
peace and security. When, for instance, the Security Council, in a terri- 
torial conflict between two members, considers it appropriate for the 
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maintenance of peace to recommend to one party the cession of the dis- 
puted territory or part of it to the other party, the Council may enforce 
its recommendation even if it is not in conformity with existing interna- 
tional law. Hence it is doubtful whether the enforcement actions pro- 
vided for in Articles 39, 41, and 42, have the character of legal sanctions, 
rather than that of mere political measures to be taken by the Security 
Council for the maintenance or restoration of international peace.* Since 
peace is not necessarily identical with law, the enforcement machinery 
established by the Charter is no guarantee for the maintenance or resto- 
ration of existing law; but it may create a new law. 

If the principle of collective security is carried out by a complete cen- 
tralization of the enforcement measures, if the use of force is reserved to 
a central organ of the international community and self-help of the 
members, except in the case of self-defense against aggression, is excluded, 
then the constitution of this community must provide a procedure guar- 
anteeing the effective protection of the rights of the members against 
all possible violations. The rights of a state may be violated not only by 
an armed attack on the part of another state. If the individual member 
is not allowed to protect itself by its own action, it must be protected 
by an action to be taken by the central organ of the community. The 
obligation to submit conflicts for settlement to an international agency, 
even the establishment of compulsory adjudication of all conflicts by this 
agency, do not suffice. There must be provisions by which the enforce- 
ment of the decisions of this agency is secured. 

The Charter is far from fulfilling these requirements. It does not es- 
tablish compulsory adjudication of the conflicts which may arise among 
the members. The latter are not obliged to submit their conflicts, even 
their legal conflicts, to the International Court of Justice or to other inter- 
national tribunals. They are obliged only to refer disputes not settled 
by means of their own choice to the Security Council. But the Council 
is not bound to settle all disputes brought before it and has only the power 
to make recommendations, legally not binding upon the parties. Besides, 
the peculiarity of the voting procedure in the Security Council may make 
such recommendations impossible, since the decision concerned refers to 
a non-procedural matter and is consequently subjected to the rule of una- 
nimity of the five permanent members of the Council. Thus, the Charter 
does not at all exciude the possibility of unsettled disputes. An unsettled 
dispute means that a member whose right has been violated by another 
state, has neither the legal power to protect itself, nor is it protected by 
a centralized action of the community. Take, for instance, the case in 
which a state in violation of a treaty obligation refuses to withdraw its 
troops from the territory of the other contracting party, and the Security 


8 Cf. Hans Kelsen, ‘‘Sanctions in International Law under the Charter of the United 
Nations,’’ Iowa Law Review, Vol. 31 (1946), pp. 499-543. 
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Council, before which the dispute has been brought, is not able to reach 
a decision ; or the Council has recommended the withdrawal of the troops, 
but is not able to reach a decision concerning enforcement measures to be 
taken against the state which refuses to comply with the recommendations 
of the Council. 

Totally different was the analogous situation under the League of Na- 
tions Covenant, where, in such a ease, self-help, that is, reprisals or war 
on the part of the state violated in its right but not protected by a central- 
ized action of the organization, was not excluded. Strange as it seems, 
the centralization of the legitimate use of force is a problematical achieve- 
ment if not accompanied by the establishment of compulsory adjudica- 
tion of all conflicts by decisions of a central organ, and the guarantee of 
prompt enforcement of these decisions through a centralized machinery. 

Even if a dispute has been submitted by the parties to the International 
Court of Justice or another international tribunal and the Court or the 
tribunal has ascertained the violation of a right of one party by the other, 
enforcement of the judicial decision is by no means ensured by the Charter. 
First of all, Article 94 dealing with the execution of judicial decisions by 
the Council, applies only to decisions of the International Court of Justice, 
not to decisions of other tribunals to which the members are authorized to 
submit disputes. The corresponding Article 13, paragraph 4, of the 
Covenant, however, refers to decisions of the Permanent Court of Inter- 
national Justice as well as to those of all other international tribunals. 
The Charter imposes upon the members the obligation to comply with the 
decisions of the International Court of Justice. But the Charter, though 
depriving the members of the right of self-help against the state which in 
violation of its obligation does not comply with the decision of the Court, 
does not bind the organization to enforce the judicial decision against the 
recalcitrant party. The other party may, according to Article 94, para- 
graph 2, have recourse to the Security Council, and the Council may, if 
it deems necessary, make recommendations or decide upon measures to be 
taken to give effect to the decision of the Court. That means that the 
Security Council has the choice between two totally different means, a 
choice which is within its’ unlimited discretion. It may enforce the judi- 
cial decision; but it also may make recommendations concerning the 
settlement of the dispute, which has already been decided upon by the 
Court. 

Thus, the Security Council may settle the dispute in a way different from 
the decision of the Court. That the Charter confers upon the Security 
Council this power, is certainly one of its most objectionable provisions. 
It places the Court, the ‘‘principal judicial organ of the United Nations,”’ 
under the political control of the Council, a thoroughly political agency. 
Since, within the highly centralized system of collective security as es- 
tablished by the Charter, the party whose right has been confirmed by the 
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decision of. the Court is forbidden to enforce this right against the party 
which fails to perform its obligation, the former is compelled to have re- 
course to the Council. But such recourse may have the effect of trans- 
forming the legal dispute, decided by the Court, into a political issue to 
Court. For, by non-compliance it may bring the case decided by the 
Court is a permanent member of the Security Council, this party is prac- 
tically exempted from the obligation to comply with the decision of the 
Court. For, by non-compliance it may bring the case decided by the 
Court before the Council, and in the Council it has the power to prevent 
by its veto any settlement not acceptable to it, for it has the right to par- 
ticipate in the decision of the Council by which the settlement is to be made. 
The rule excluding members of the Security Council parties in a dispute 
from voting in decisions concerning the dispute does not apply to decisions 
taken under Article 94. 

All this was impossible under the Covenant of the League of Nations 
due to the decentralization of the collective security system. This de- 
centralization is also the reason why the Covenant, in contradistinction to 
the Charter, did not contain an express provision concerning self-defense. 
The right of self-defense against acts of aggression was implied in the pro- 
vision concerning the decentralized sanctions for illegal resort to war. 
The Charter, which establishes collective security by centralizing the 
legitimate use of force, must restrict this centralization expressly by au- 
thorizing the members to use force as self-defense. This is the main pur- 
pose of Article 51, which reads as follows: 


Nothing in the present Charter shall impair the inherent right of in- 
dividual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Coun- 
cil under the present Charter to take at any time such action as it 
deems necessary in order to maintain or restore international peace 
and security. 
This provision restricts the right of self-defense to the case of an ‘‘armed 
attack’’ actually made by one state against another. It makes no differ- 
ence whether the armed attack is made by a member or by a non-member 
state. Only the attacked state must be a member of the United Nations. 
But what is the meaning of the term ‘‘armed attack’’? Who is competent 
to interpret this term and to ascertain that an armed attack exists in a con- 
crete case? According to Article 51, it is the states involved in the process 
of self-defense which are competent to interpret Article 51. These states 
may or may not understand by ‘‘armed attack’’ not only the fact that a 
State has resorted to war against another state, using its own armed force. 
They may or may not understand by armed attack the fact also that a 
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state has interfered in a civil war taking place within another state by 
arming or otherwise assisting the revolutionary group in its fight against 
the legitimate government. But this competence of the states involved 
exists only as long as the Security Council does not intervene. As soon as 
the Council takes the measures necessary to restore peace, the competence 
to interpret the term ‘‘armed attack’’ and to ascertain whether an armed 
attack exists in a concrete ease, is transferred to the Council. The mem- 
ber states acting under Article 51 are, according to Article 25, obliged 
*‘to accept and carry out the decisions of the Security Council’’ in this 
respect. 

Although, on the one hand, Article 51 restricts the right of self-defense, 
on the other hand it extends this right, insofar as it authorizes not only 
the attacked state, but any member of the United Nations to use force 
against a state guilty of an armed attack. This means that any member 
of the United Nations is authorized by the Charter to assist with its armed 
force the attacked state against an aggressor. This is implied in the pro- 
vision recognizing not only the right of individual self-defense but also 
the right of collective self-defense. This terminology is rather proble- 
matical. The term ‘‘self’’-defense is correctly applied only to the state 
which is the victim of the armed attack. The other members of the United 
Nations which assist the attacked state, act in the defense of the latter, but 
not in self-defense. Such a collective defense may be organized by treaties 
previously concluded for this purpose, especially by so-called regional 
arrangements in accordance with Article 52, such as the Inter-American 
Treaty of Reciprocal Assistance, adopted by the Inter-American Confer- 
ence of Continental Peace and Security at Rio de Janeiro on September 
2, 1947; ° the treaty signed by Belgium, France, Luxembourg, The Nether- 
lands, and Great Britain at Brussels, on March 17, 1948;° or by a general 
protocol open to all members of the United Nations, as recently suggested. 

The exercise of the right of self-defense and, consequently, also the 
action by which other states assist the attacked state, must stop as soon as 
the Security Council takes the measures necessary to restore peace. The 
wording is: ‘‘until the Security Council has taken the measures neces- 
sary to maintain international peace and security.’’ This is not correct. 
In case of an armed attack, peace cannot be ‘‘maintained,’’ but only re- 
stored. In order to enable the Security Council to take the necessary 
measures in time, the ‘‘measures taken by Members in the exercise of this 
right of self-defense shall be immediately reported to the Security 


4Cf. Josef L. Kunz, ‘‘Individual and Collective Self-Defense in Article 51 of the 
Charter of the United Nations,’’ this JouRNAL, Vol. 41 (1947), p. 872 ff. 

5 Department of State Bulletin, Sept. 21, 1947, p. 565; Pan American Union, Congress 
and Conf. Ser., No. 53. 

6 Department of State Bulletin, May 9, 1948, p. 600; Great Britain, Misc. Ser. No. 2 
(1948), Cmd. 7367. 
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Council.’’ Reported by whom? Probably by the states which have taken 
the measures. If this is the intended meaning of the sentence, it would 
have been correct to say: ‘‘The States which exercise the right of self- 
defense shall immediately report to the Security Council the measures 
taken by them,’’ for it is obviously intended to establish an obligation of 
the members to report to the Council. 

The obligation to stop the exercise of the right of self-defense is condi- 
tional upon the fact that the Security Council ‘‘has taken the measures 
necessary to maintain international peace and security.’’ It is significant 
that Article 51 does not provide: ‘‘until the Security Council has taken 
enforcement action against the state guilty of an armed attack.’’ The 
Security Council may take any ‘‘measures necessary’’ to restore peace. 
Among these measures are certainly the enforcement measures determined 
in Chapter VII of the Charter—the specific measures of collective se- 
eurity. This is not expressly stipulated but follows from the fact that 
Article 51 is placed in Chapter VII of the Charter. Self-defense must 
give way to collective security. Since the state guilty of an armed attack 
may not be a member of the United Nations, the enforcement action which 
the Security Council takes under Article 51 may be directed against a 
non-member state, although non-member states are not protected by the 
system of collective security established by the Charter. 

Who is competent to decide the question whether the Security Council 
has taken the measures ‘‘necessary’’ to restore peace? The Security 
Council itself exclusively, or the member states involved in the process of 
self-defense? The Charter does not say in the first sentence of Article 
51, as it does say in the last sentence: ‘‘measures which the Security 
Council deems necessary.’’ Hence, there is not excluded an interpreta- 
tion of the first sentence according to which a member state is not obliged 
to cease exercising its right of self-defense when it has reported to the 
Council and when the Council has taken measures which, in the opinion 
of that state, are not the measures ‘‘necessary to maintain international 
peace and security.’’ It probably was not the intention of the legislator 
to confer upon the members involved in self-defense the power to decide 
whether the measures taken by the Council are adequate. The idea was 
probably that the exercise of the right of self-defense is allowed only until 
the Security Council has taken the measures which the Security Council 
deems necessary to restore peace. But this idea is not unambiguously ex- 
pressed in Article 51. 

So-called collective self-defense under Article 51 of the Charter of the 
United Nations is very similar to collective security under Article 16 of 
the Covenant of the League of Nations. Under the Covenant, collective 
security, because of its decentralization, was indeed nothing else but a 
kind of collective self-defense. ‘‘Should a Member of the League resort 
to war in disregard of its covenants,’’ says Article 16, paragraph 1, ‘‘it 
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shall ipso facto be deemed to have committed an act of war against all 
other Members of the League.’’ Thus the sanction to be directed against 
the aggressor, and that means the working of the collective security, was 
presented as action of self-defense. The difference between self-defense 
under general international law and collective security under the Covenant 
consists only in that, in the first case, states not immediately attacked 
are entitled, not obliged; whereas, under the Covenant, they were obliged 
to assist the attacked state, provided that, in their opinion, a violation of 
the Covenant had been committed. The collective security established by 
the Charter is quite different from the so-called collective self-defense 
under Article 51. The measures of collective security taken under Chap- 
ter VII of the Charter are centralized actions of the Organization, whereas 
the process of collective self-defense is a completely decentralized reaction 
against armed attack. This reaction, it is true, takes place under the 
authorization of the Charter and, consequently, may be interpreted as an 
action of the Organization. The difference between collective self-defense 
under Article 51 and collective security under Chapter VII as a differ- 
ence between two actions of the Organization, consists indeed only in that 
the one is decentralized, the other centralized. But this difference is es- 
sential. It manifests itself in the fact that the question as to whether 
there exists an act of aggression is to be decided in the case of collective 
security by a central organ of the United Nations, the Security Council; 
whereas in the ease of collective self-defense, as long as the Security Coun- 
cil does not intervene, the question is to be decided by the individual states 
coneerned. However, the states concerned are not only the member which 
considers itself to be attacked and the states which come to its assistance, 
but also the member against which this action is directed. This state 
has the same competence to interpret Article 51; and it is very prob- 
able that it will deny its guilt of an armed attack, especially by inter- 
preting the term in another way than its opponent or opponents. Then, 
the member against which Article 51 is applied, might declare this action 
to be not legitimate self-defense, but an illegal attack, against which it 
considers itself to be entitled to exercise self-defense. Other members 
may come to its assistance, and justify this assistance as collective self- 
defense. In such case, the question as to which state exercises the right 
of self-defense and which state is guilty of an illegal attack remains unde- 
cided until the Security Council, the only organ of the United Nations 
competent to decide whether an armed attack occurred and who is re- 
sponsible for it, intervenes. This state of uncertainty is a character- 
istic element of the status of collective self-defense as determined by 
Article 51 of the Charter. It does not exist within the system of collective 
security. 

By a regional arrangement concluded for the purpose of collective self- 
defense the interpretation of Article 51 and the determination of the ag- 
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gressor in a concrete case may, without prejudice to the competence of the 
Security Council to finally decide the questions involved in the application 
of Article 51, be conferred upon a central organ, a regional agency, estab- 
lished by the regional arrangement. Thus the state of uncertainty re- 
garding the questions as to whether an armed attack within the meaning 
of Article 51 has actually occurred and which state is responsible for it, 
may be avoided. This is possible only in case the armed conflict takes 
place between two states, both parties to the regional arrangement, but 
not in that ease for which such regional arrangements are concluded in the 
first place, namely, in case the armed conflict takes place between states 
which do not belong to the same regional organization. There may be 
even an armed conflict between two regional organizations, both established 
under Chapter VIII of the Charter, where both organizations claim to 
exercise collective self-defense under Article 51. 

Finally, collective security differs from collective self-defense insofar 
as enforcement action taken by the Security Council under Chapter VII 
is the ordinary and (by the Charter) intended reaction against a breach 
of the peace committed through an act of aggression, whereas the use of 
force in the exercise of self-defense under Article 51 is intended by the 
Charter as a provisional and temporary measure, permitted only ‘‘until’’ 
the Security Council takes the necessary measures to restore peace, espe- 
cially until collective security comes into action, and not as a substitute 
for it. However, it must be admitted that the wording of Article 51 does 
not exclude its application by both parties to the armed conflict in ¢ase 
the system of collective security is blocked because the Council is not able 
to fulfil its function with respect to an armed attack actually carried out 
against a member of the United Nations. The Security Council may be 
unable to fulfil its function, not only because its decision to take the meas- 
ures necessary to restore the peace broken by an armed attack within the 
meaning of Article 51 is subjected to the veto power of the permanent 
members but also because, due to the veto right of the permanent members 
of the Security Council, until now it has been impossible to conclude the 
special agreements determining the contingents of armed forces to be 
made available by the members to the Council. As a matter of fact, the 
armed forces, which are the essential factor in the system of collective 
security, are not yet at the disposal of the Security Council. Enforcement 
measures not involving the use of armed force under Article 41 are 
inadequate in case of an armed attack. Hence, in such a case collective 
security has little chance to work. T.en nothing else remains but col- 
lective self-defense. However, one should be aware of what that means. 
It means a war in which probably both parties will claim to apply 
Article 51, will claim to exercise their right of self-defense, just as under 
general international law, both belligerents may claim to wage a just 
war, since there is no objective authority to decide the question, who 
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is the aggressor and who is the defender. The attempt to avoid this un- 
desirable situation by having the General Assembly, instead of the 
paralyzed Security Council, decide the questions whether an armed at- 
tack has occurred and who is responsible for it—an attempt made by the 
Government of the United States in a draft resolution submitted on Sep- 
tember 25, 1947, in the Greek case, to the Political and Security Com- 
mittee of the General Assembly—is from a legal point of view rather prob- 
lematical. The only organ competent to determine, in a way binding upon 
the members, the existence of an armed attack within the meaning of 
Article 51, is the Security Council, and not the General Assembly. It 
may become inevitable to substitute collective self-defense for collective 
security as established by the Charter, but such substitution would be the 
bankruptcy of that political and legal system for which the United Na- 
tions was created. 


THE PROGRESSIVE DEVELOPMENT OF WORLD 
COPYRIGHT LAW 


By NatTALio CHEDIAK 


Secretary-General of FISAC * 


The three years that have elapsed since the end of the Second World 
War in Europe have shown the need for ever-increasing labor in the field 
of copyright law. With our world drawn ever closer, the two existing 
systems for the protection of intellectual workers will necessarily meet 
more frequently. A detailed study of the historical background and 
present makeup of these two bodies of conventional law should lay the 
groundwork for their coordination. 

For many years this desire for codrdination—and later unification— 
has been ardently backed by a large percentage of the experts in this field. 
The necessity was recognized at the Rome Conference in 1928, which met 
to revise the Bern Convention. It is relevant that that conference ap- 
proved a resolution presented by the delegations of Brazil and France sug- 
gesting study of the two systems with a view to their harmonization. 


The Contribution of America 


In October, 1941, in the midst of the European war, there was published 
in Droit d’Auteur an article on ‘‘International Copyright Protection in 
the New World,’’! which stated that the war had paralyzed and necessarily 
retarded work for the development and improvement of the system of copy- 
right protection: ‘‘ America is more privileged than Europe in this matter 
(as possibly in others). It can continue to work on the establishment of a 
copyright statute in the New World.’’ It went on to say: 


A truly world-wide convention in our field grouping all the countries 
on this planet in a single union with a single universal statute such as 
the statute of the Postal Union seems a fantastic idea at this moment 
and for some time to come. Unity which does not exist in ideas or in 
fact should not be sought, but rather efforts should be made to attain 
the institution which time has shown to be practicable. 


* Inter-American Federation of Authors’ and Composers’ Societies. This article is 
based on the réport made to the Second General Conference of UNESCO and other 
papers of Dr. Chediak, the Cuban delegate to that conference and reporter for the 
Working Party on Copyright. The translation was made by David S. Stern of New 
York. 

1 Droit d’Auteur, Vol. 54, No. 10 (Oct. 15, 1941), p. 130. 
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A few months after these lines were written, our continent entered the war 
and made it world-wide in scope. 

At the present time there are two great systems of protective conventions : 
one, the American, established through the Inter-American treaties signed 
in Montevideo (1899),? Mexico (1902), Rio de Janeiro (1906),* Buenos 
Aires (1910),° Havana (1928),®° and Washington (1946) ;* the other the 
Bern-Rome Convention,* open to the adherence of all the governments of 
the world. The Pan American system is continental in nature since it is 
restricted to the American Republics. 

Much work has been carried on in Europe and in America in order to 
compare and harmonize these two great conventional systems of intellectual 
protection. The results of the most recent conferences, official as well as 
unofficial, which have dealt with this problem on the American Continent, 
illustrate the trend of ideas up to the present and the possible future 
orientations. 

The Eighth American Scientific Congress, which met in Washington in 
1940, approved a resolution which states in this connection: 


That the possibility of reconciling the two great systems of copyright 
protection, the Berne Union and the Pan American, be kept in mind 
and that the effort in this direction be renewed once peace is restored in 
Europe.® 


2Treaty on Literary and Artistic Copyright, Feb. 11, 1889. Actas y Tratados 
Celebrados por el Congreso Internacional Sud-Americano de Montevideo, 1888-1889 
(Montevideo, ‘‘El Siglo Ilustrado,’’ 1911), p. 782. 

3 Convention on Literary and Artistic Copyrights, Jan. 27, 1902. U.S. Treaty Series 
No. 491, 35 U. S. Stat. 1934; International Conferences of American States, 1889-1928 
(New York, Oxford University Press, 1931), p. 71. 

4 Convention on Patents of Invention, Drawings and Industrial Models, Trademarks, 
and Literary and Artistic Property, Aug. 23, 1906. International Conferences of 
American States, 1889-1928, p. 136. 

5 Convention on Literary and Artistic Copyright, Aug. 11, 1910. U.S. Treaty Series 
No. 593, 38 U. 8. Stat. 1785; International Conferences of American States, 1889- 
1928, p. 180. 

6 Convention revising Convention of Buenos Aires on Literary and Artistic Copyright, 
Feb. 18, 1928. Final Act of 6th Conference of American States, p. 123; International 
Conferences of American States, 1889-1928, p. 409; this JouRNAL, Supp., Vol. 22 (1928), 
p. 124, 

7 Inter-American Convention on the Rights of the Author in Literary, Scientific and 
Artistic Works, 1946. Inter-American Conference of Experts on Copyright, Washington, 
June 1-22, 1946, Acts and Documents, Pan American Union, Congress and Conference 
Series, No. 51, p. 103. 

8 Convention for Protection of Literary and Artistic Works, Bern, Sept. 9, 1886, revised 
Berlin, Nov. 13, 1908, and Rome, June 2, 1928. Great Britain, Treaty Series, No. 12 
(1932); Canada Treaty Series (1931), No. 3. 

® Proceedings of Eighth American Scientific Congress, Washington, 1940 (Wash- 
ington, Department of State, 1941), Vol. I, p. 259; N. Chediak, Unification of the Inter- 
national Standards Regulating Copyright (Havana, 1941). 
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The First Inter-American Bar Conference, which met in Havana in 
March, 1941,'° agreed to recommend that the American countries which 
had not yet done so should ratify the Buenos Aires Convention (1910) 1 
and that this convention should be modified in certain respects. 

In November of the same year, during the Second American Conference 
of National Commissions on Intellectual Co-operation, which was also held 
in Havana, basic ideas were introduced for effective protection through 
national societies of authors, and agreements were concluded founding the 
Inter-American Federation of Authors’ and Composers’ Societies (FISAC), 
on November 22, 1941. 

Since 1942 '* the Committee on Copyright of the Inter-American Bar 
Association has worked on a comparative study of legislation and judicial 
decisions in this field. The 1943 meeting of the Association in Rio de 
Janeiro recommended adherence to the Berne Convention by all American 
nations. 

The Inter-American Academy of Comparative and International Law 
accepted unanimously the author’s conclusions at its session held in Havana 
in 1945. It was felt that protection of intellectual property should be 
brought into the new world organization and the author stated: 


With regard to the world situation, I believe we should have in this 
sphere an organisation which will permit the maintenance so far as this 
may prove unavoidable of a dualism between the continental systems, 
but with sufficient authority to facilitate a reconciling of discrepancies 
which might still exist between the new American Convention which 
we aspire to and the Berne-Rome Convention.** 


Another step forward is to be found in the Washington Convention of 
1946, drawn up by the Inter-American Conference of Experts. This 


10N, Chediak, ‘‘The Precarious Situation of Copyright in America,’’ Revista de 
Derecho Internacional, Vol. 20 (March, 1941), p. 89. 

11U. §. Treaty Series, No. 593, 38 U. S. Stat. 1785; International Conferences of 
American States, 1889-1928, p. 180. 

12.N, Chediak, Annual Report to the Executive Board of the Inter-American Bar 
Association, 1942, 

13 N, Chediak, Copyright in America within the New World Organisation. The fol- 
lowing statement was made some time later by Dr. Luis A. Baralt: 


. in examining the Federation’s work concerning copyright, it is only necessary to 
recall that at its first meeting in 1945, the Inter-American Academy of Comparative 
and International Law approved in a round-table discussion the statement of the 
Secretary-General of FISAC tending to ensure copyright and its defense a suitable 
place within the proposed world organization. ... And these resolutions, which 
were also approved by the First Congress of FISAC, were later presented to the 
San Francisco Conference which drafted the Charter of the United Nations. 

Related to this directive, there was submitted to the San Francisco Conference 
a Cuban motion for the creation in the post-war world of an international organiza- 
tion for intellectual coéperation, which, although it was not accepted, led to an 
agreement recommending the holding of an international conference on intellectual 
cooperation, which took place in London and resulted in the formation of UNESCO, 
the education, scientific and cultural agency of the United Nations. 


14 Inter-American Conference of Experts on Copyright, Washington, June 1-22, 1946, 


Acts and Docwments, Pan American Union, Congress and Conference Series, No. 51, 
p. 103. 
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undoubtedly represents a great united effort by America for the standardi- 
zation of copyright, giving America continental unanimity before peace 
came. The world order demanded by authors, and today proposed by 
UNESCO, can, because of this achievement, now more readily be realized. 


The United Nations and UNESCO 


The United Nations Educational, Scientific and Cultural Organization 
was established at the London Conference of November 1 to 16, 1945, for 
the purpose of promoting the aims expressed in Article 1, paragraph 3, 
of the United Nations Charter. 

As a specialized agency of the United Nations, the aim of the organiza- 
tion, as stated in its Constitution, is to: 


Collaborate in the work of advancing the mutual knowledge and under- 
standing of peoples...and... recommend such international 
agreements as may be necessary to promote the free flow of ideas by 
word and image; give fresh impulse to popular education and to the 


spread of culture; ... maintain, increase and diffuse knowledge; 
. . . by encouraging cooperation among the nations in all branches of 
intellectual activity; . . . by initiating methods of international co- 


operation calculated to give the people of all countries access to the 
printed and published materials produced by any of them. 


The first General Conference of UNESCO opened in Paris on November 
19, 1946, and since that time it has undertaken activities covering vast 
fields for the promotion of peace and international understanding through 
education, science and culture. On the recommendation of a Committee 
of Experts on Copyright and of the delegates of different organizations “ 
devoted to the protection of these rights, UNESCO initiated many activities 
for 1947.1* 

FISAC was the first institution in the field of copyright to undertake 
measures for its legal and conventional defense through the United Na- 
tions, proposing as early as January, 1945+’ what in those days seemed 
very bold, but might today become the world-wide solution sought by 
UNESCO; and it chose an opportune moment to call attention to the inter- 
national protection of copyright at the time when the reconstruction of 
the world was being officially planned at the San Francisco Conference. 

This improvement of the Pan American system of conventions is not 
contrary to the world-wide tendencies of copyright. Among the formulae 
proposed for the introduction of universal standards, there is included 


15 See editorial in Revista Interamericana de Derechos de Autor, No. 3, 1947. 

16 See Report of First General Conference of UNESCO, Project 4, UNESCO/C/30, 
p. 226. 

17 See Valerio de Sanctis, ‘‘ Il Diritto di Autore Negli Ultimi Tre Anni, 1944-1946,’’ in 
Il Diritto di Autore, Special Number. See also Second General Conference of 
UNESCO, 1947, Doe. 2 C/E/2, p. 4. 
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that of drawing up, on the basis of provisions common to the existing 
conventions, a third convention to unite the two continents without af- 
fecting the functioning of their individual systems and to provide universal 
protection for the most important rights.*® 

The Second Congress of FISAC, held in October, 1946, in Washington, 
reached the following agreement with regard to the international protec- 
tion of copyright: 


(1) To recommend to UNESCO that in its work, and particularly 
in the conference which it is convening for the standardization of 
Copyright, it should take into account the Berne and Washington 
Conventions and hear the views of existing international organizations 
for the defense of copyright; and 

(2) That, in view of the technical complexities of copyright, FISAC 
suggests that the conference referred to should be of a specialist na- 
ture and be composed of experts upon the subject. 


This agreement was communicated on November 30, 1946, to the Director 
General of UNESCO, Dr. Julian Huxley. 

Although copyright in America has thrown off the monopoly under 
which it lay before World War II, the recommendations of the Committee 
of Experts in drawing up the Washington Convention as well as the Final 
Act of that Conference show clearly the direction taken by the American 
Republics: that of codrdination of continental efforts leading to the per- 
fection of inter-continental unity. All these efforts converge in the main- 
tenance of the unity indispensable to the continent and thus lay the foun- 
dations of the world edifice which is today being built by UNESCO. 

In February, 1947, UNESCO solicited, by means of a questionnaire, 
the views of the member states in regard to the study of a projected world 
conference on copyright law. This action was in accordance with reso- 
lutions taken by the First Conference of UNESCO.’® When the organi- 
zation received an insufficient number of immediate replies, it designated 
Dr. Francois Hepp, expert adviser to UNESCO in this field, to remind 
the members of the great importance which the organization placed on 
receiving their points of view on the February questionnaire. In the late 
summer of 1947, preparations were made for the meeting of a Provisional 
Committee of Expert Technicians in this field. This committee was to 
review the then-existing state of the law and make recommendations con- 
trolling the scope of the Secretariat’s work.” 

The following experts answered the call for the meetings of the com- 
mittee which took place at the seat of the organization in Paris from Sep- 
tember 15 to 20, 1947. They were: Dr. Edith E. Ware and Mr. John 


18 Proposal of the International Institute of Intellectual Coéperation, IIIC Doe. 

19 See Report of First General Conference of UNESCO, loc. cit. 

20 For proceedings and recommendations of the Provisional Committee of Experts, 
see Report on Copyright by Director General of UNESCO to the Second Session of the 
General Conference and Annexes thereto, Doe. 20/37, Paris, Oct. 5, 1947. 
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Schulman, United States; Senator Antuna, Uruguay; Mr. Coppieters 
de Gibson, Belgium; Mr. Jean Escarra, France (Chairman); Dr. G. H. 
Hatchmann, United Kingdom; Mr. Jean Lesman, Poland; Mr. Eduardo 
Mendilaharzu, Argentina; Mr. Benigne Mentha, Switzerland; Mr. Valerio 
de Sanctis, Italy ; Mr. Abdel Monein el Tanamli, Egypt. 

Three fundamental questions arose out of the intensive work of these 
experts which encompassed in general terms the scope UNESCO’s work 
should take in this field: 


(1) What line of action should be followed as regards copyright 
and what were the first practical steps to be taken; 

(2) How far was it desirable for UNESCO to participate in inter- 
national conferences, especially that called to revise the Berne Con- 
vention, and what form this participation should take; 

(3) The method to be adopted for the drafting of a projected univer- 
sal convention. 


The Provisional Committee of Experts on Copyright recommended, 
among other things: 


(1) that Unesco should undertake the study and examination of copy- 


right questions and conditions as they apply throughout the coun- 
tries of the world and between countries, with a view to preparing, 
either itself or in conjunction with the United Nations, a project 
for a universal copyright system, and that this study shall include 
but not be limited to, a study of the work done to date; 

that for the present Unesco should not undertake the preparation 
of any draft of a universal convention ; 

that ultimately, on the basis of the studies to be made, a new draft 
of a universal convention should be prepared under the auspices 
of Unesco, for submission to their respective governments ; 

that in its studies, Unesco re-examine the work previously done in 
the light of present conditions, with a view to suggesting such 
changes as may be required; 

that every effort should be made in the preparatory studies to take 
into account the actual status of protection of literary, artistic and 
scientific works in the various countries; 

that in making these studies, careful consideration should be given 
to the rights and necessities in the different countries, of authors, 
industrial interests and the public at large; 

that part of its studies, which this Committee recommends should 
be made, and pending the completion of such studies, and pending 
the preparation of a definite programme, Unesco should make itself 
conversant by all appropriate means with all current activities and 
proceedings relating to international copyright, but it should 
remain neutral and not commit itself in respect thereof... .7 


final suggestions, which were unanimously adopted by the Pro- 


visional Committee, were forwarded to the Secretariat of UNESCO and 


21 Report on Copyright by Director General of UNESCO to the Second Session of the 
General Conference, Annex I, Part I, Doe. 2C/37 (Paris, Oct. 5, 1947), pp. 1-2. 


(2) 
(3) 
| (4) 
(5) 
(6) 
(7) 
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were invaluable in the work of the Second Conference. They went far 
toward defining the aims of this organization in working for a wider 
recognition of copyright law on a world-wide basis. 


Second General Conference of UNESCO 


At the first meeting of the working section of the Conference, major at- 
tention was paid to a consideration of all this valuable spade-work already 
done. Coordination of the various matters referred to the section by the 
Conference was achieved by the adoption of the agenda suggested by the 
eminent delegate of Mexico, Lic. German Fernandez del Castillo. The 
agenda provided for a consideration of the various documents already 
submitted, together with the recommendations formulated by the Pro- 
visional Committee of Experts. The next problem on the agenda was to 
define the program of UNESCO in the field of copyright and more partic- 
larly the steps to be taken in preparing the universal convention. In this 
matter the memorandum of the Director General was to be considered most 
carefully and resolutions were to be taken on the codperation of UNESCO 
in the international conference planned by the Belgian Government for 
1948. Finally, the working section was to consider the recommendations 
of National Copyright Commissions of member states and handle all mat- 
ters submitted by the various delegations during the course of the General 
Conference. 

This agenda was regarded as the base to be enlarged as the need might 
dictate, to the end that world consciousness would be aroused and directed 
toward the enactment of greater legal protection which is required by all 
intellectual and creative workers in the complex century in which we live. 


The Interest of UNESCO 


UNESCO is pursuing two principle objectives in the field of interna- 
tional protection of copyright. The first of these, briefly described in the 
‘Program of UNESCO for 1948’’ under the title ‘‘ Methods for the Dif- 
fusion of Ideas,’’ is the desire to assure the broadest spread of informa- 
tion and culture in general. It assumes that copyright as such represents 
a restraint on the aforementioned freedom of circulation. 

This idea was expressed some years ago by the American Commission 
engaged in a study of the Inter-American system for the protection of 
intellectual property.22 The commission concluded that a positive con- 
tribution would be made, and an improvement in the relations of the na- 
tions in this system would be achieved ‘‘by the stimulus which greater pro- 
tection would give to authors and editors to extend the market for their 

22See American National Committee on International Intellectual Codperation, Com- 


mittee for the Study of Copyright, Comparative Study of Copyright Protection in 
Latin-America, 1988 (New York, 1938). 
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articles and books to those countries in which they do not presently circu- 
late due to the lack of copyright protection.’’ This fact should prove of 
particular interest in these times, when such great reliance is placed on 
diffusion of knowledge and culture, through the powerful media of screen, 
press, radio and television. 

The second objective which UNESCO pursues in this field is the protec- 
tion of cultures in all of their manifestations. With this in mind, it would 
be better to include progressive development of copyright law in Chapter 
I of the UNESCO Program for 1948,*° which deals specifically with ‘‘Cul- 
ture’’ rather than to include it, as at present, in Chapter II, dealing with 
the ‘‘free circulation of ideas.’’ Our efforts are directed above all to the 
elimination of barriers which impede international cultural interchange 
through the progressive expansion of legal protection to be accorded all 
cultural products. The beneficial effect of such heightened protection can- 
not be overstated. Its first and most lasting result would be a more co- 
hesive, vigorous and healthy ‘‘culture.’’ 

It has been said many times that the culture of a people is a reflection of 
its soul; that the culture of a nation gives it its personality, enhances its 
prestige and permits it to realize its highest destiny. But the simile 
would never be more than mere rhetoric if we do not understand it fully, 
remembering always that no soul can survive without a body to nourish 
it. The duality of the spiritual and the material is one of those axioms, 
loss of sight of which leads to the most vain and sterile romanticism. Cul- 
ture has as its ‘‘body’’ the sum total of all the efforts of all of its human 
creators. And it would be vain to protest the defense of culture and a 
desire for its diffusion were we not to care for the health and well-being 
of those who create it. 

This need will not be satisfied merely by giving the producers of culture 
a flattering social position. It is indispensable that the writer, the artist, 
the creator of culture in general, be able to live, in the broadest sense 
possible, from the fruits of his own labor; to live, not solely the noble 
life of the spirit, but as well the brute material life of the body. As a 
contribution to the higher quality of his work, it is vital that the intellec- 
tual worker need not derive his income from activities foreign to his vo- 
cation. Far better is it that the full panoply of his specific talent, driven 
by his concentrated energies be capable of sustaining a proper and serene 
material existence. 

Unfortunately, the greatest number of our peoples are too small, consti- 
tute too reduced cultural ambits, to permit the creators of culture to live 
exclusively off the income derived from the sale of their products in the 
domestic market of culture. This we must admit without squeamishness. 

23 UNESCO Doe. 2C/129 (Rev.) ; Report of United States Delegation on Second Ses- 


sion, General Conference, Part II, Final Resolutions (Department of State Publication 
3062, International Organization and Conference Series, IV, UNESCO 1), p. 90. 
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The diffusion of literary and musical works is not only important for its 
meaning in the spread of learning and spiritual contacts between our 
peoples. It is also important for its contribution in expanding the market 
for the consumption of artistic works and in broadening the base which 
sustains the creative process. The peoples which do not have a sufficiently 
broad cultural environment to assure their writers and artists adequate 
means of living must and should complement each other. This codperation 
can only be secured and kept effective through adequate protection under 
copyright law. 

For all of the foregoing reasons the writer feels that UNESCO must seize 
the active leadership in studying, drafting and battling for the adoption of 
new juridical formulae, new techniques to make the international system of 
copyright law effective. This will open broader channels for spiritual 
communication (diffusion of ideas) between our peoples. It will make the 
cultural life of each country, the majority small ones, more vital and more 
sustained, richer and more vigorous. 


Declaration of Principles 


The actual working of the Copyright Section of the Conference was di- 
rected by the Mexican delegate, Lic. Fernandez del Castillo, as President, 
the Polish delegate, Dr. Alexander W. Rudinski, Vice President, and the 
author as reporter. The Director General of UNESCO was represented by 
Dr. Francois Hepp, well-known specialist in the field of copyright law. The 
delegates agreed unanimously that UNESCO should support the unification 
of copyright law in the international sphere and its perfection on a national 
basis. The final resolution to be submitted to the General Conference was 
as follows: 


UNESCO should with urgency, and taking into account the existing 
conventions in this field, 


(a) place on its agenda for immediate consideration the problem of 
perfecting the Universal Copyright Law. 


(b) at the same time seek means for the protection of the moral and 
economic rights of the authors of literary, artistic, and scientific works; 
for the greater diffusion of scientific, cultural and educational ma- 
terials and techniques; and for the confirmation of universal respect 
for justice, a rule of law, and the advancement of those freedoms 
essential to all. 


(c) continue to disseminate, with these objectives in mind, all informa- 
tion concerning these matters through organizations national and inter- 
national, governmental and non-governmental. Special attention 
should be called to one recommendation because of its deep significance ; 
namely that of taking into account the existing conventions in this 
field, the Berne-Rome and the Washington Convention of 1946.*4 


24 Report of Working Party on Copyright to Second General Conference of UNESCO, 
p. 6. 
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The Principle of World Protection of Copyright 


The work done has borne such fruit that we cannot be called the creators 
of anew movement. Rather must we build on the steadfast labors of those 
who have preceded us in this field. We must strengthen, consolidate and 
extend the sectors already won. When UNESCO achieves final victory in 
the battle for the universal extension of copyright an historic stage in the 
development of this field will be concluded. Working in codperation with 
all of the organizations now in the field, as UNESCO is, we may look for 
that event sooner than most had dreamed possible. 

The working out of a plan for a world convention was of paramount 
importance in the discussions of the working party and led to a major 
recommendation to the General Conference. One of the basie issues was 
whether the plan should envisage merely a continuation of the work already 
done, which leads to a unification of the two conventional systems; or 
whether the more difficult task should be undertaken, namely that of going 
beyond mere unification and making a basic detailed analysis of the diverse 
legislative measures already adopted at the municipal level. 

Comparative law cannot be finally established by a comparison of indi- 
vidual acts of law. It requires preliminary investigation and a knowledge 
of the mutual relations of legal systems, with respect to the similarities 
and differences in basic ideas and technical expressions. Inquiry into the 
causes of the present state of the law should be based on such studies. A 
distinction must be made between ‘‘pure comparison’’ and ‘‘applied com- 
parison.’’ The first consists in contrasting the relations between legal 
bodies and their application from the points of view already mentioned; 
while the second involves a critical estimate of the content and application 
of these institutions in order to determine whether or not a comparison of 
national systems is possible. 

All this bears on copyright, since comparison must be used in establishing 
international standards capable of acceptance by the governments of the 
different countries. Investigation of the shortcomings or omissions of 
national legal systems, the crucial points in the protection of copyright, 
will provide at the same time the answer as to whether or not they can be 
cured ; whether the objections to the amendment of national legislation by 
international treaties are based upon superficial reasons or upon the innate 
necessities of the intellectual and economic climate of a country. It would 
be easy to prove, with appropriate statistics based on existing American 
systems of legislation, that the analogies are more numerous than the dif- 
ferences, and resemblances and similarities more frequent than opposition 
and contrast. 

The comparative study of copyright systems should be extended to an 
examination of the European system in comparison with the inter-American 
system, not seeking to bring out the material and formal differences be- 
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tween the laws of the two continents but mainly to discover the points which 
could facilitate a world agreement. A basis will thus be laid down for the 
adoption of standard national rules for the drafting of international con- 
ventions conforming to this uniformity, either through mutual concessions 
or through the acceptance of conciliatory formulae, and avoiding the dis- 
advantages and dangers of diversity in a field of law which is today, to a 
large extent, clearly international. 

We must keep clearly before us that since the times of Roman Law, 
property has had two characteristics; duration, in principle, permanent, 
and full enjoyment of the object, although restrictions of a social nature 
have been growing steadily up to the present. On the other hand, what 
is called, somewhat inaccurately, ‘‘intellectual property,’’ was by origin a 
public matter before it became a private matter through an act of legis- 
lation. 

The course of events in English law is of great significance. In 1649, 
Milton expressed the idea of copyright for the first time, when he said that 
‘‘the right to property in his work should be reserved to every author after 
his death, as during his life.”’ In 1666, an English judgment confirmed 
‘that copyright is a thing recognized in common law.’’ The first legisla- 
tive act, in 1709, gave the author ‘‘the sole right to print’’ his unpublished 
work during two terms of fourteen years, during his life-time, and the right 
to print and reprint his published works during a period of twenty-one 
years. Booksellers were fighting for the recognition of perpetual intel- 
lectual property based on common law. This theory was finally rejected 
by the most famous judgment in English copyright law, Donaldson v. 
Beckett.*> It was then decided that the publication of a work put an end 
to its protection at common law. Since this time, the law referred to, with 
its fixed terms, was applied. This Act also introduced compulsory registra- 
tion and deposit as the basis of copyright protection. This historical 
reminiscence can be the starting point for many interesting explanations 
with regard to the two problems of the duration and the content of copy- 
right. Light may be thrown upon what Goldbaum called a strange thing: 
‘‘Twenty-one States use, as one, the same system of establishing copyright 
[registration and deposit], without any previous agreement, reciprocal 
obligation and without evident historical motives.”’ 

Copyright has been no more than a collection of perogatives defined by 
national legislation. Instead, it should be a general right, capable of in- 
cluding all the faculties of enjoyment and availability of the created work, 
and which by law should be restricted solely to what is indispensable for 
the economic and social evolution of the country. 

The experience of existing organizations obtained in the practical realiza- 
tion of these rights, and full knowledge of the consequences not only of 


25 House of Lords, Feb. 22, 1774, [1774] 2 Brown P. C. 129; 1 Eng. Rep. (Reprint) 
837. 
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over-strict or ambiguous laws but also of their faulty application or of 
ignorance of the doctrine to the needs of the author’s life and its im- 
portance to the culture of the country, can provide us with valuable as- 
sistance. Worthy of note is the 92-page volume, published by the Juridical 
Division of the Pan American Union, entitled Copyright Protection in the 
Americas under National Legislation and Inter-American Treaties,** which 
contains a summary of the existing laws in twenty-one American Republics. 
This work states the formalities which must be complied with in each 
eountry to enjoy the benefits of the law, the classes of work which are 
protected, the period of duration of copyright, the cost of registration, 
and the degree of protection offered foreign works by each respective 
national system and by the Inter-American treaties and agreements in 
force. 

For the Western Hemisphere it will be advisable to set up a joint com- 
mission for the promotion and development of comparative copyright, con- 
sisting of members of the Inter-American Academy of Comparative and 
International Law, the Inter-American Bar Association, the Inter-American 
Federation of Composers and Authors (FISAC), the Argentine Copyright 
Institute, and any other institutions which show interest in these studies. 
This commission will perform a joint task codrdinated by the Inter-Ameri- 
ean Academy, which will also direct it. This work should not be limited 
to copyright in America. It should embrace the whole world; and for this 
purpose, the joint commission will invite codperation in its work by Euro- 
peans selected by FISAC and other European institutions corresponding 
to the Academy and the Inter-American Bar Association." 

After ample debate on this subject, in which the delegates of Poland, 
Switzerland, United States, Cuba, France, Belgium, the Philippine Republic 
and Canada took part, the working section unanimously reported to the 
General Conference the resolution proposed by Luther H. Evans of the 
United States delegation. The final text as submitted to the Conference is 
as follows: 


That UNESCO undertake the study both comparative and critical of 
copyright problems and the fashion in which they have been solved 
in practice in the various nations, with the end in mind of improving 
international relations in this field and taking into consideration the 
possibility of a Universal Convention. The Secretariat shall cooperate 
closely with the United Nations in this effort. 

That while exercising its functions in this field, the Secretariat shall 
maintain intimate contacts by all of the means at its disposal with the 


26 Pan American Union, Juridical Division, Law and Treaty Series, No. 16 (Wash- 
ington, April, 1943). 

27 See, generally, the motion of Dr. Stephen P. Ladas at the Committee of Experts, 
Washington, 1946 (Pan American Union, Congress and Conference Series, No. 51); and 
motions by N. Chediak at the 3rd and 4th Inter-American Bar Association meetings, 
1944 and 1945. 
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current activities and projects of the international organizations both 
governmental and private functioning in the field of copyright includ- 
ing participation in conferences; but that it shall observe strictest 
neutrality while making this study and undertake nothing binding 
in connection with any of the aforementioned activities. 

That during these studies to be made scrupulous consideration will 
be taken of both legal rights and material necessities of the authors, 
the editors, the workers and the general public in all of the nations, 
and that UNESCO shall invite representatives of these groups to take 
part in all of the Committees, commissions, and meetings of experts. 


It should only be added that this author took occasion in his Comparative 
Copyright Law to congratulate the Committee of Experts, which met in 
Paris, for its recommendations as to the method of formulating such a uni- 
versal convention. 

The final recommendation of the Conference reads as follows: 


Unesco shall, with all possible speed and with due regard to existing 
agreements, consider the problem of improving Copyright on a world- 
wide basis. 

The Director-General is instructed : 

To arrange for a comparative and critical study of Copyright prob- 
lems and of the ways in which they are solved in various countries and 
between countries, bearing in mind the purpose of furthering universal 
respect for justice and extending the rule of Law and the freedoms 
which are essential for all. He should throughout co-operate closely 
with the United Nations and should endeavor by all appropriate means 
to keep in touch with the current activities and accomplishments of 
the non-governmental and inter-governmental organizations dealing 
with Copyright, including the work of Conferences. In these activities 
he should remain entirely neutral and should avoid entering into any 
commitments. 

To ensure that, in making these studies, the rights and needs of 
authors, publishers, workers and the public, in the widest meaning of 
the term, are carefully considered, and that Unesco invites representa- 
tives of these groups to take part in all Committees, Commissions, or 
meetings of experts. 

To address to national and international, governmental and non-gov- 
ernmental organizations particularly concerned with Copyright, a ques- 
tionnaire as broadly conceived and as practical as possible, in accord- 
ance with the recommendation expressed by the experts during 
their meeting of 15 to 20 September 1947. To keep the Member 
States of the United Nations and of Unesco regularly informed of the 
progress of this work by publishing an Information Bulletin for inter- 
national circulation and by publicity in other specialized publications. 

The General Conference recommends to Member States that they 
should invite the competent bodies under their control to codperate 
closely with the Secretariat and that they should give such bodies all 
necessary facilities for this purpose. 

Member States are requested to report to the Director-General on the 
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action taken in connection with the above resolutions, for the Third 
Session of the General Conference.”® 


It was the feeling of the working section that various institutions which 
have been working toward a universal convention in this field should be 
consulted in the selection of the experts. Special mention was made of 
the Inter-American Bar Association and the Inter-American Academy of 
Comparative and International Law, as well as European institutions such 
as the International Association of Authors and Artists and the Rome 
Institute for Unification of Private Law. 

It was resolved to have the Director General send out questionnaires to 
all interested groups, and that a special section in the Secretariat should be 
created at the seat of the organization to give all these projects admin- 
istrative continuity.2® When sufficient material had been collected, a 
Committee of Experts chosen from member nations of the United Nations 
and UNESCO should begin the actual work of organization for a report 
of the projected convention. This report should be ready for the attention 
of the Third General Conference so that, if possible, the convention might 
come into force in 1949. One of the main tasks of the committee would 
be the detailed examination and coérdination of the material received. 
This would enable it to recommend a minimum body of copyright law 
which could be adopted universally. 

In order to assure the effectiveness of this special Section a vote was 
taken in favor of a budget increase. This would facilitate the hiring of 
bi-lingual (Spanish-English) personnel, the employment of the highest 
caliber technical staff, and two divisions in the Committee of Experts. 
Use is to be made of the facilities of the CISAC and FISAC in reporting 
out the existing national legislation and the results of the committee’s 
work will be given widespread publicity both through releases of UNESCO 
and other international reviews, especially Droit d’Auteur, the Bulletin 
of the Pan American Union and the Inter-American Copyright Review 
(FISAC). 

The nature of the Second General Conference of UNESCO forbade the 
detailed technical consideration of many of the problems in the field of 
copyright law, but a real contribution was made in the establishment of 
those fundamental principles which will guide the program in 1948. The 
careful consideration of the topic left with the Conference a clear impres- 
sion of the importance of this work. This awareness of the problem will 
speed the adoption of the universal convention on a sound, enduring basis. 
UNESCO will have the indisputable glory and honor of having brought 
this long struggle to fruition. 

28 UNESCO Doe. 2C/129 (Rev.), p. 16; Report of United States Delegation on Second 
Session, General Conference of UNESCO, Mexico City, Nov. 6-Dec. 3, 1947, Part II, 
Final Resolutions (Department of State Publication 3062, International Organization 
and Conference Series, IV, UNESCO 1), p. 104. 


29 Dr. Francois Hepp has been officially named Chief of the Section on Copyright 
created at the seat of UNESCO. 


SITTING IN JUDGMENT ON THE ACTS OF ANOTHER 
GOVERNMENT 


By ARCHIBALD KING * 


In the October, 1947, number of this JourNAL! there was printed the 
judgment, or as we should say in the United States, the opinion, of the 
Court of Appeal of England in Szalatnay-Stacho v. Fink.2 In the follow- 
ing number, that for January, 1948,° there appeared an editorial comment 
on that case by Mr. Arthur K. Kuhn. The present writer begs leave to 
present certain additional reasons and precedents bearing upon the prob- 
lem arising in the Fink case, namely, whether and to what degree an official 
of, or person working under, a government in exile, or an officer or em- 
ployee of any foreign government, exercising his functions in another 
country with its consent, is liable to prosecution or suit in the courts of 
that country on account of his official acts. Though the governments in 
exile have returned home or ceased to operate, in the event of another war 
the phenomenon may recur. In any event, the increasing volume and com- 
plexity of international relations and the constantly closer ties between 
friendly nations make probable an increase in the number of officials of 
one country functioning permanently or temporarily in another with the 
latter’s permission. Among these may be economic, financial, scientific, 
and military representatives, and all sorts of officers conferring or working 
with their ‘‘opposite numbers’’ in the host country. A detailed exami- 
nation of the subject therefore seems timely. 

The Fink case was a civil action for libel originally brought in the Eng- 
lish Court of King’s Bench. The opinion of the Court of Appeal thus 
summarizes the facts: 


The plaintiff, a Czechoslovak citizen, was Acting Minister in Cairo 
under the Czechoslovak Government from 1934 to 1944. The alleged 
libel is contained in a document dated November 17, 1941, signed by 
the defendant, with documents attached, and sent to the Military office 
or Chancellery of the President of the Czechoslovak Republic. The 
defendant, who is also a Czechoslovak citizen, was at the material time 
Public or General Prosecutor of the Czechoslovak Military Court of 
Appeal (a position corresponding roughly with that of the British 
Judge Advocate-General). 


* The author is a Colonel in the Judge Advocate General’s Department, United States 
Army. The opinions herein expressed are his own and not necessarily those of the De- 
partment of the Army or of the Judge Advocate General. 

1 Vol. 41 (1947), p. 948. 

2 Announced June 5, 1946; reported in [1947] K. B. 1 and 62 T. L. R. 573. For 
convenience this case will hereafter be called the Fink case. 

8 Vol. 42 (1948), p. 108. 
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The paper in question was marked confidential, and dated November 17, 
1941, a time when, at the invitation of the British Government, the Govern- 
ment of Czechoslovakia was established in England. It was written and 
delivered in England. It begins: 


The General Prosecutor received on several occasions information 
from members of the Czechoslovak Army in England regarding the 
activity of the Czechoslovak Envoy in Cairo, Dr. Szalatnay-Stacho. 
The above-named being a civil person, the General Prosecutor could 
not institute criminal proceedings and has therefore ordered adminis- 
trative examinations of all persons who could elucidate the question. 


The opinion further states that the document charged the plaintiff with 
treason, traffic with the enemy, and other serious offenses ‘‘in his official 
position as Acting Minister.’’ The defendant had apparently been mis- 
led, as at the trial he made no contention that the charges were true. 
The defendant pleaded absolute privilege, and alternatively qualified 
privilege and the absence of malice. 

In the judgments delivered in both the King’s Bench Division and the 
Court of Appeal, the discussion was confined to these two points. In the 
former, Mr. Justice Henn Collins sustained both defenses. He pointed 
out that under English law, absolute privilege can be claimed for an official 
report only if made by one minister to another or to the sovereign, or in 
the course of military or naval duty.* Therefore, if the case was to be 
decided according to the law of England, the place where the alleged tort 
was committed, there existed only a qualified privilege, 7.e., the writer was 
protected if he acted without malice, and the court so found. Mr. Justice 
Henn Collins further found that under Czechoslovak law an absolute 
privilege would be allowed to the defendant; and that, as a matter of 
comity, Czech law should be applied. He said: ‘‘If the comity of nations 
is ever to be applied, it should surely be applied where the document in 
question was published in this country only because the foreign govern- 
ment, being our allies, were our guests while their unhappy country was 
occupied by our common enemy.’’ 

The Court of Appeal sustained the defense of qualified privilege, but 
disagreed with Mr. Justice Henn Collins as to absolute privilege. The 
Court, speaking through Lord Justice Somervell, said: 


Having due regard to the exceptional position of the Czechoslovak 
Government we do not think that the principle of the comity of nations 
compels or entitles the Courts of this country to apply Czechoslovak 
law to acts done here in proceedings in tort between Czechoslovak 


4 Among the authorities supporting the learned justice’s statement are Dawkins Vv. 
Lord Paulet, L. R. [1869] 5 Q. B. 94; Chatterton v. Secretary of State, [1895] 2 Q. B. 
189; and Fraser on Libel and Slander, p. 95. The writer naturally holds a high opinion 
of the service in which he has spent thirty of the best years of his life, but even he can 
see no logical reason why the armed forces should be so preferred over the civil branches 
of the government. 
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citizens, that law giving a general protection in civil suits to acts 
done by officials which is not afforded under our law. This would be 
to make an inroad on a very fundamental principle. If there is to be 
such an application of foreign law in the circumstances set out it 
would, in our opinion, have to be expressly provided for by legislation. 
We therefore decide that this document was not absolutely privileged. 
. . . In our opinion the principles of English law are applicable to a 
document produced and published in England. 

In his comment ° Mr. Kuhn expressed surprise and regret that the Court 
of Appeal did not follow Mr. Justice Henn Collins in regarding the case 
as one in which, by the comity of nations, an absolute privilege should be 
recognized, and concluded that the court ‘‘has not adequately appraised 
the public interest and national policy of the allied governments during the 
war period.’’ 

As has been said, both courts before which the Fink case came, treated 
it merely as one of libel, and in their judgments discussed only whether 
and to what degree the defamatory document was privileged. This writer 
regrets that the learned justices sitting in those courts did not envisage 
the problem before them as one of a larger sort, namely, whether and under 
what circumstances the courts of one nation may sit in judgment on the 
acts of officers and employees of a friendly foreign country in the course 
of their employment. 

There have been two other cases in the courts of the British Empire 
during World War II involving the same problem. Of these the first and 
the more important is Jn re Amand. That was an application for habeas 
corpus by a Dutch subject long resident in England who had been ar- 
rested by the police in London to be handed over to the Netherlands 
Army as a deserter or absentee without leave. Sir Donald Somervell, 
Attorney General of England, who appeared for the English Home Sec- 
retary, is the same distinguished lawyer who later as Lord Justice Somer- 
vell delivered the judgment of the Court of Appeal in the Fink case. Other 
counsel appeared for Amand and the Dutch Minister of Defense, respec- 
tively. 

Amand had been summoned by Dutch officials in England to report to 
the colors. After unsuccessfully attempting to persuade them to give him 
time to wind up his business affairs, Amand reported as directed, put on 
the Dutch uniform, performed duty, drew pay, and his wife received an 
allowance from the Dutch Government. He applied for and received a 


5 See note 3 supra. 

6 [1942] 1 K. B. 445, and [1942] 1 All. Eng. Rep. 236. This case is reported on 
appeal in the Court of Appeal in [1942] 2 K. B. 26, and in the House of Lords in 
[1943] A. C. 147; but the opinions delivered in those tribunals dealt with the right to 
appeal and denied it, and mentioned only incidentally the question of international law 
involved in the case. An earlier application for habeas corpus by the same petitioner is 
reported in [1941] 2 K. B. 239. The Amand case is analyzed and discussed in Sir Arnold 
D. MeNair, Legal Effects of War (Cambridge, University Press, 1944), p. 372 et seq. 
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brief leave of absence, from which he did not return, because, as he said, 
while on it he consulted a solicitor and became convinced that his induc- 
tion was invalid. After Amand had joined the colors, but before he had 
overstayed his leave or applied for habeas corpus, the British Parliament 
passed an appropriate enabling statute and the King issued an order-in- 
council applying to the Dutch forces section 154 of the British Army Act 
authorizing the apprehension of deserters and absentees by the police. The 
Court of Appeal decided, with some hesitation, that it might examine the 
legal validity under Dutch law of the Dutch decree under which Amand 
was inducted. It did so, held that decree was lawful, and declined to order 
Amand’s release. 

The other case involving the investigation by a court of one country of 
the propriety of the official acts of personnel in the service of another is 
Wright v. Cantrell,’ a case arising in the Supreme Court of New South 
Wales in 1944. That was an action for libel and slander. Both parties 
were Australians working under the United States armed forces, the 
plaintiff a civilian sea captain, and the defendant an officer in the Aus- 
tralian Navy paid by the government of that country, but lent to the 
United States for duty in employing and discharging personnel of ships 
used by our armed forces. The defamatory words were used in line of 
duty. The factual similarity to the Fink case will be noted. After con- 
sidering The Schooner Exchange v. McFaddon*® and many other authori- 
ties, the court denied the complete immunity of the visiting American forces 
to the Australian courts, but held that the host country must be deemed 
to waive in favor of the Allied Forces any provisions of its laws incon- 
sistent with the purpose of their visit and to concede to its personnel all 
authority necessary to maintain discipline. It was held that it did not 
follow from these principles that the members of the visiting forces, or an 
Australian working under them, as was the defendant, were exempt from 
civil suit. The Supreme Court of Australia therefore rejected the de- 
fendant’s claims of immunity to the jurisdiction and of absolute privilege, 
and remanded the case to the court below for trial, which resulted in favor 
of the defendant, though whether because of the existence of a qualified 
privilege, or because of the truth of the statements made by the defendant, 
this writer is not informed. 

Let us consider whether these decisions, and particularly the latest of 
them, the Fink case, are sound from the standpoint of the rights which 
nations have against, and the duties which they owe to, each other. 

In The Schooner Exchange v. McFaddon, Chief Justice Marshall, speak- 
ing for the Supreme Court of the United States said: 


744 State Reports N.S.W. 45, 61 Weekly Notes N.S.W 38. This case is discussed 
in some detail by the present writer in this JouRNAL, Vol. 40 (1946), p. 266 et seq. 

87 Cranch 116. This case is discussed later in this article, and more fully by the 
present author in ‘‘ Jurisdiction over Friendly Foreign Armed Forces,’’ this JOURNAL, 
Vol. 36 (1942), p. 539. 
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This perfect equality and absolute independence of sovereigns, and 
this common interest impelling them to mutual intercourse, and an 
interchange of good offices with each other, have given rise to a class of 
eases in which every sovereign is understood to waive the exercise of a 
part of that complete exclusive territorial jurisdiction, which has been 
stated to be the attribute of every nation.°® 


Marshall next mentioned three cases in which every sovereign is under- 
stood to waive his territorial jurisdiction: first, over the person of a visit- 
ing sovereign; second, over an ambassador or minister; and, third, over 
friendly foreign troops permitted by the local sovereign to pass through 
his dominions.’ With respect to the third case, the great Chief Justice 


said: 


In such ease, without any express declaration waiving jurisdiction 
over the army to which this right of passage has been granted, the 
sovereign who should attempt to exercise it would certainly be con- 
sidered as violating his faith. By exercising it, the purpose for which 
the free passage was granted would be defeated, and a portion of the 
military force of a foreign independent nation would be diverted from 
those national objects and duties to which it was applicable, and 
would be withdrawn from the control of the sovereign whose power 
and whose safety might greatly depend on retaining the exclusive 
command and disposition of this force. The grant of a free passage, 
therefore, implies a waiver of all jurisdiction over the troops, during 
their passage, and permits the foreign general to use that discipline, 
and to inflict those punishments which the government of his army may 
require.’ 


Marshall mentioned only three cases in which jurisdiction is waived by 
the local sovereign, presumably because those were the only ones of which 
he knew; but it is illogical to suppose that his list is exhaustive. The in- 
ference is justifiable that, if he had known of other cases to which the same 
considerations applied, he would have reached the same conclusion respect- 


ing them. 
One such case, which has arisen since Marshall’s day, is that of judges 
of international tribunals. This was recognized nearly twenty years ago 


97 Cranch 137. 

10 Marshall’s third case is considered in detail in two articles by this author in this 
JOURNAL, one in Vol. 36 (1942), p. 539, and the other in Vol. 40 (1946), p. 257. The 
immunity of a visiting sovereign and of an ambassador to the local jurisdiction is too 
well settled to require the citation of authority. It should not be supposed that the 
doctrine laid down by Marshall as to the third case rests on his authority alone, high 
as that is. The same position is taken by the leading writers on international law of 
many nations and by the Judicial Committee of the Privy Council, the highest tribunal 
of the British Empire, in Chung Chi Cheung v. The King, [1939] A. C. 160. The au- 
thorities are collected in the article cited in note 8, supra. To those there mentioned 
may be added an 18th-century Italian writer, Casaregis, Discursus Legales de Com- 
mercio, Discursus 136, par. 9. 

117 Cranech 139. 
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by so distinguished an international lawyer as Sir Cecil Hurst,'* who then 
pointed out, that the arbitration treaties signed at the Hague Confer- 
ences of 1899 '* and 19077 and the Statute of the Permanent Court of 
International Justice '* all provided for the immunity of the arbitrators or 
judges to the local jurisdiction. Sir Cecil went on to say, with respect to 
such an officer and the nations which are parties to the dispute before him: 


To perform his task properly he should be in a position to hold the 
balance evenly between them and must stand in a position of inde- 
pendence as regards both of them. . . . In these days a government 
would be thought to be acting contrary to the practice now obtaining 
among states if it attempted to subject to its own jurisdiction a mem- 
ber of an international tribunal who happened while engaged in the 
execution of his duties to be physically present within its territory.” 


The grant of immunity in the Covenant of the League of Nations had its 
origin in a draft proposed by Lord Robert Cecil of the British Delegation 
at the Paris Peace Conference of 1919.15 The Statute of the International 
Court of Justice reproduces the article which had previously appeared in 
the Statute of the Permanent Court, and provides that the members of the 
International Court of Justice, when engaged on the business of the Court, 
shall enjoy diplomatic privileges and immunities.’® 

Two other cases may be considered together. The first is that of repre- 
sentatives of nations at international conferences or at the headquarters 
of international organizations such as the Pan American Union, the League 
of Nations, or the United Nations. Lord Birkenhead, formerly Lord 
Chancellor of England, said that diplomatic prerogatives should in general 
be accorded to such persons.*° The other case is that of officers of the 
League of Nations, the United Nations, or other international bodies. The 
Covenant of the League of Nations provided that both classes of persons 
mentioned above in this paragraph should enjoy diplomatic immunities.” 


12 Formerly Legal Adviser to the British Foreign Office and President of the Perma- 
nent Court of International Justice. 

13 ‘*Diplomatic Immunities—Modern Developments,’’ in British Year Book of Inter- 
national Law, 1929, pp. 1, 6. 

14 Hague Convention for the Pacific Settlement of International Disputes (1899), 
Art. 24; Malloy, Treaties and Other International Acts, Vol. II, p. 2025; 32 Stat. 1791. 

15 Hague Convention No. I for the Pacific Settlement of International Disputes 
(1907), Art. 46; Malloy, op. cit., Vol. II, p. 2236; 36 Stat. 2224. 

16 Art. 19. 

17 Hurst, op. cit., pp. 7 and 8. 

18 C. Van Vollenhoven, ‘‘ Diplomatic Prerogatives of Non-Diplomats,’’ this JOURNAL, 
Vol. 19 (1925), pp. 469, 470; Ray Stannard Baker, Woodrow Wilson and the World 
Settlement, Vol. III, p. 134. 

19 Statute of the International Court of Justice, Art. 19. 

20 International Law (6th ed.), p. 65. See also Eagleton, ‘‘ Protection of Foreign 
Officials,’’ this JOURNAL, Vol. 19 (1925), pp. 293, 312. 

21 Art. 7, sec. 4. 
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The Charter of the United Nations does not go so far, but provides that 
all such persons shall enjoy ‘‘such privileges and immunities as are neces- 
sary for the independent exercise of their functions in connection with the 
organization. ’’ 

The privileges and immunities of persons within the two classes last men- 
tioned, 7.e., representatives of nations at the headquarters of international 
organizations and the officers and employees of such organizations, have 
been the subject of statutes and executive orders in several nations. 
Among these may be mentioned Canadian ** and Chinese ** executive 
orders and British *> and American ** statutes implemented by such orders. 

In neither Great Britain nor the United States does the legislation grant 
by reference such privileges and immunities as diplomatic envoys enjoy. 
In both it concedes certain enumerated and defined rights. In Great 
Britain the rights allowed are broader than in the United States, but the 
beneficiaries are restricted in Britain to a small group of the higher per- 
sonnel. Among the exemptions expressly granted in Great Britain to 
officers of the United Nations and to representatives of its members is 
immunity from legal process of every kind in respect of words spoken or 
written or acts done by them in their official capacities.*" 

The foregoing survey shows that, in addition to the three cases enu- 
merated by Marshall, there are at least three more in which nations cus- 
tomarily waive their jurisdiction over certain persons within their borders. 
The fact that the waiver has not always been made and is sometimes in- 
complete does not militate against the general truth of the statement. If, 
in still other cases, the reasons exist which have led nations to waive their 
jurisdiction in the six cases mentioned, ought not the like waiver again 
to be made? Furthermore, if, in these other cases, the host nation has 
without express claim of jurisdiction admitted persons with respect to 
whom, for the reasons given by Marshall, a waiver ought to be implied, 
may not the courts imply a waiver, just as Marshall implied one by the 
United States with respect to jurisdiction over The Exchange? In other 


22 Art. 105, sec. 2. There is a voluminous literature on this subject. See Josef L. 
Kunz, ‘Privileges and Immunities of International Organizations,’’ this JOURNAL, 
Vol. 41 (1947), p. 828, especially note 13, p. 830. 

23 Treaties of Peace (Status of the International Labour Office) Order, Aug. 14, 
1941. For this citation, that in the following note, and much other information on this 
topic, the present author is indebted to Professor Lawrence Preuss, ‘‘The International 
Organizations Immunities Act,’’ this JouRNAL, Vol. 40 (1946), p. 332 et seq. 

24 Official Gazette of the Executive Yuan, Vol. VI, No. 3, Feb. 19, 1943. 

25 Diplomatic Privileges (Extension) Acts, 1944, 7 and 8 Geo. 6, ¢. 44, this JoURNAL, 
Vol. 839 (1945), Supp., p. 163; and 1946, 9 and 10 Geo. 6, ¢. 66; Statutory Rules and 
Orders, 1945, Nos. 79, 84, 1211, 1539, 1638, 1639; S. R. & O., 1946, 895 and 1202; S. 
R. & O., 1947, 1772. See also Egon Schwelb, in Modern Law Review, Vol. 8, p. 50. 

*6 Act of Dec. 29, 1945, 59 Stat. 669, 22 U. S. Code 288 et seq., this JouRNAL, Vol. 40 
(1946), Supp., p. 85; Executive Orders 9698, 9751, 9823, 9863, 9887. 

27 Statutory Rules and Orders, 1947, No. 1772. 
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words, if a new case arises, not mentioned by Marshall, but in principle 
like those which he did mention, ought not the courts to do now what he 
did then, namely, imply a waiver of jurisdiction? It is submitted that 
the situation presented in the Fink and Amand decisions is such a case, and 
that the foregoing questions ought to be answered in the affirmative. 

The Fink and Amand eases involve the rights and obligations with re- 
spect to each other of exiled governments and their officials on the one 
hand and the nation in which they have found an asylum on the other. 
Chief Justice Marshall enumerated three reasons which have impelled 
nations to waive their territorial jurisdiction over the three classes of per- 
sons which he mentioned. Let us test the case of the officers of a govern- 
ment in exile, to see whether it is in principle like the three which he dis- 
cussed, by inquiring whether Marshall’s three reasons are applicable to it. 

The first of the reasons which Marshall says have led nations to waive 
a portion of their territorial jurisdiction in three cases is the ‘‘perfect 
equality and absolute independence of sovereigns.’’** Par in parem non 
habet imperium. There is no principle of international law more funda- 
mental or more universally accepted than this. The host sovereign does 
not exercise jurisdiction over the visiting sovereign himself, his ambassa- 
dor, or his troops, because to do so would be inconsistent with the latter’s 
equality and an invasion of his independence. Is this reason applicable 
to the personnel of a government in exile? Great Britain invited Czecho- 
slovakia and The Netherlands to set themselves up on its soil as sovereign 
governments. It invited the President of Czechoslovakia, the Queen of 
The Netherlands, and the officials and employees of their governments 
from the highest to the lowest to enter and function as such, not merely 
to come in as unfortunate individual refugees. The governments of the 
two countries were set up in England, operated there as such, and were 
recognized as such by the British Foreign Office.2® It is inconsistent 
with the ‘‘perfect equality’’ of the British, Czech, and Dutch governments, 
an equality which persisted in law notwithstanding the military defeat 
and exile of the last two, for officers of the two latter governments to be 
haled into a court of the King of Great Britain and to be required to 
justify their conduct in the service of their own sovereigns to the judge 
of that court. It is also inconsistent with the ‘‘absolute independence”’ 
of Czechoslovakia and The Netherlands, an independence which persisted 
notwithstanding the misfortunes which had befallen those nations, for its 
officers to be obliged to justify their official acts in the court of another 
country, at the risk of having to pay damages out of their own pockets if 
their reasons for such acts should fail to satisfy the foreign judge or jury. 
Such a liability is inconsistent with independence. 


28 7 Cranch 137. 
29 It was expressly so stated at the trial of both the Amand and the Fink cases by the 
Attorney General of England. 


SITTING IN JUDGMENT ON ACTS OF ANOTHER GOVERNMENT 819 


The second reason which Marshall mentions as having led nations to 
waive their territorial jurisdiction over the three classes of persons whom 
he enumerates, is the common interest of sovereigns ‘‘impelling them to 
mutual intercourse and an interchange of good offices with each other.’’ *° 
The sovereign who is now the host may later wish to go visiting, or to send 
an ambassador or his own troops to another country. In such event, he 
will desire exemption from the local jurisdiction for himself, his ambassa- 
dor, and his troops. If he now refuses such exemption, he cannot expect 
it to be accorded when the situation is reversed. 

Is the above reason, the desire for reciprocal treatment, applicable to 
officers of governments in exile? This writer earnestly hopes that no Brit- 
ish government may ever be driven into exile, but the margin by which 
that misfortune was avoided in the second World War was too close for 
comfort. If that should ever happen, which God forbid, the British Gov- 
ernment would certainly not want its officers to be sued on account of 
their official acts in the courts of the country in which they had taken 
refuge. Burma, the Straits Settlement, Borneo, and Hong Kong, then parts 
of the British Empire, were occupied by the enemy during World War II; 
as were the Channel Islands, those unique remnants of William the Con- 
queror’s Duchy of Normandy. If the Government of Hong Kong, with the 
consent of China, had withdrawn into the interior of that country and 
continued to function there, it seems certain that its governor would have 
protested vigorously if one of his subordinates had been sued in a Chinese 
court on account of his official acts. The point may be pressed further. 
The operation of a government in exile is by no means the only activity 
of one country conducted on the soil of another. The commonest of such 
is the maintenance of embassies and consulates. The land and buildings 
of an embassy are not exempt from the jurisdiction of the country in which 
they lie. Though they may be entered only with the ambassador’s per- 
mission, one who commits a crime therein may be tried and punished by 
the local courts, if not protected by personal diplomatic immunity or if 
that immunity be waived.*t Also an ambassador loses his personal diplo- 
matic immunity when he ceases to be such. Would it be held that a 
former ambassador to England, who happened to be in that country, 
could be sued in an English court by a former member of his staff on 
account of remarks alleged to be libelous in an official report by the am- 
bassador to his own foreign office? The decision in the Fink case would 
seem to require an affirmative answer. If so, pursuant to the doctrine 
of the equality of nations, an ex-ambassador of Great Britain to another 
country would be suable in its courts in like circumstances. The hypo- 


307 Cranch 137. 

81 Westlake, International Law (2d ed.), Vol. I, p. 273; Oppenheim, International Law 
(6th ed.), Vol. I, p. 714; Sir Ernest Satow, Diplomatic Practice (3d ed., 1932), Ch. 
XVII; John W. Foster, The Practice of Diplomacy, Ch. VIII. 
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thetical case may be changed to that of a consul, who never has diplomatic 
immunity, being sued by one of his clerks in a court of the country where 
he is stationed for libel on account of derogatory statements about the clerk 
made in an official report. 

The foregoing considerations indicate that the second reason given by 
Chief Justice Marshall for the waiver of jurisdiction, 7.e., desire for re- 
ciprocal treatment, is, or at any rate may be, applicable to the case of the 
personnel of governments in exile and other officials of one nation sta- 
tioned by the consent of another on the latter’s soil. 

The third reason which Marshall gave for the waiver by a sovereign of 
his territorial jurisdiction over the three classes of persons whom he men- 
tioned is shown by his statements that an ambassador ‘‘ would be less com- 
petent to the objects of the mission’’ if he did not enjoy immunity, and 
that his privileges are ‘‘essential . . . to the duties he is bound to per- 
form.’’** Elsewhere he says that if local jurisdiction were exercised over 
the troops of a friendly foreign Power, ‘‘the purpose for which the free 
passage was granted would be defeated.’’** As has been said, the grant 
of permission to a foreign sovereign, ambassador, or troops to enter 
the territory of another country means that they are to enter, not merely 
as private individuals, but as sovereign, ambassador, or troops of their 
own country, respectively. They cannot properly discharge their func- 
tions in those capacities if they are subject to the local jurisdiction. All 
this is merely an application to other situations of a principle with which 
the name of Marshall will be forever associated, the doctrine of implied 
powers, which is that ‘‘that which was reasonably appropriate and rele- 
vant to the exercise of a granted power was to be considered as accom- 
panying the grant.’’ ** 

Let us see if this doctrine is also applicable to the situation which we 
are now examining. The Czech and Dutch governments entered Britain, 
not as the schooner Exchange entered the port of Philadelphia, under an 
implied permission of the host government, but in response to an express 
invitation. That invitation, it should be emphasized, was for them to enter 
and operate on British soil as governments. Pursuant to the doctrine of 
implied powers, the grant by Great Britain to Czechoslovakia and The 
Netherlands of permission for their President and Queen, respectively, 
and other officers, to enter, set up, and operate governments, clearly im- 
plied a grant of immunity from British interference in the operation of 


327 Cranch 139. 

337 Cranch 137. 

34 Marshall v. Gordon, 243 U. S. 521, 537; McCulloch v. Maryland, 4 Wheaton 316. 
For recognition of the doctrine of implied powers by English authorities, see Kielley v. 
Carson, 4 Moore P. C. 63, 88; Clarence Ry. Co. v. Great North Ry. Co., 13 Meeson and 
Welsby 706, 719; 2 Blackstone’s Commentaries 36; Broom’s Legal Maxims (10th ed.), 
p. 309. These authorities are discussed on p. 548 of this author’s article cited in note 
8, supra, 
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those governments, since otherwise they would not have that independence, 
which, as has been said, is an essential characteristic of governments, and 
without which they cannot function effectively as such. Marshall’s third 
reason for waiver of jurisdiction is therefore applicable to the case of 
officers and employees of exiled governments, or any other governments, 
functioning on the soil of another nation with the latter’s consent. 

The discussion to this point may be thus summarized: Chief Justice 
Marshall, in his opinion in the case of The Schooner Exchange,*® gave 
three reasons as those which have led sovereigns to waive their territorial 
jurisdiction in the three cases mentioned by him. Those three reasons are: 
first, the equality and independence of sovereigns; second, the desire for 
reciprocal treatment; and, third, the doctrine of implied powers. All 
three reasons are also applicable to the case under examination, that of 
officials of an exiled government, or of any government, established and 
functioning in a friendly foreign country with the latter’s consent. Im- 
munity from the jurisdiction should therefore be granted expressly by 
the host country; or, if not so granted and not specifically withheld, it 
should be implied. 

The validity of the above arguments appears to have been recognized 
in principle by Great Britain in the passage of the Diplomatic Privileges 
(Extension) Act, 1941,°° which provides that ‘‘while any person is reec- 
ognized by His Majesty to be a member of the government of any foreign 


Power .. . allied with His Majesty and established in the United King- 
dom, . . . that person shall be treated as if he were ... an envoy, and 
his official staff... as if they were his retinue.’’ The Act goes on to 


say that, in order to enjoy its benefits, a person employed on the staff of 
a member of an Allied Government must be recognized by His Majesty 
as performing duties no less responsible than those of diplomatic secre- 
tary and his name must be borne on a list to be prepared by the Secretary 
of State. It is supposed that the words ‘‘member of the government’’ in 
the above statute are used in the British sense, as meaning one of the prin- 
cipal ministers. 

It is surprising to find that the above statute is nowhere mentioned in 
reports of the arguments of counsel or the opinions of the justices in 
either the Amand or the Fink case, though those cases arose after its pas- 
sage. It may be that the position of the defendant Fink was not thought 
to be sufficiently high to bring him within the scope of the Act. In the 
Amand ease, counsel appeared severally for the applicant for the writ of 
habeas corpus, the British Home Secretary, and the Dutch Minister of 
Defense, from which it might be inferred that the two latter were re- 
spondents. The Dutch Minister of Defense was certainly entitled to 
the benefit of the statute if he was a respondent; but, as Amand was ar- 


35 7 Cranch 137 et seq. 
86 4 and 5 Geo. 6, ¢. 7, enacted March 6, 1941. 
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rested by the London police, the Home Secretary may have been the sole 
respondent of record and the Dutch Minister may have intervened volun- 
tarily, or the latter for reasons of policy may have instructed his counsel 
not to claim the statutory immunity. 

The present writer does not contend that a subordinate official of a 
government in exile, or of any foreign government, exercising his func- 
tions in another country with its consent, has as a matter of law, or ought 
to have, the complete immunity from the local jurisdiction enjoyed by a 
visiting sovereign or an ambassador. It is well settled by customary 
international law that a consul has no such extensive exemption. But, 
for the reasons already set forth, a consul, an official of a government in 
exile, or any other officer or employee of a foreign country ought at least 
to have immunity from prosecution or suit in the local courts on account 
of his official acts. 

This suggests another and perhaps more accurate way of stating the 
applicable principle, namely, that the immunity attaches, not to the officer, 
but to his official acts; or, to approach the problem from the opposite di- 
rection, that the local courts are disqualified from investigating his official 
acts. There is ample judicial authority for this statement. The lead- 
ing case is Underhill v. Hernandez.** The defendant was a general in 
Venezuela, who, at the head of a revolutionary army, entered the city of 
Bolivar on August 13, 1892, and found the waterworks under the charge 
of an American named Underhill, who asked leave to depart. This was 
refused until October 18, 1892, presumably because General Hernandez 
desired Underhill to keep on operating the waterworks for the benefit of 
his army and the people of the town. Later the revolutionary govern- 
ment was recognized by the United States. Still later, when both Under- 
hill and Hernandez were in New York, the former brought suit against the 
latter there for damages on account of his detention and affronts which 
he had suffered. The Supreme Court of the United States decided in 
favor of the defendant, because ‘‘the courts of one country will not sit in 
judgment on the acts of another done within its own territory.’’** The 
eourt further said that the application of this principle was not confined to 
lawful or recognized governments, but extended to governments ruling 
by force as a matter of fact. 

If the quotation in the preceding paragraph be literally construed, it does 
not apply to the cases which we are now considering, because the acts of 
the other government were not done within its territory. Chief Justice 
Fuller was, however, thinking of the case before him, in which the official 
acts of General Hernandez, a Venezuelan officer, were performed within 
the territory of that nation; and probably the case did not occur to him, 
rare now but rarer then, of an official act of an officer of one government 


37168 U. S. 250; Moore’s Digest of International Law, Vol. II, p. 30. 
38 168 U. S. 252. 
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done within the territory of another. To cover all cases logically within 
the scope of the principle enunciated in the passage quoted, the word 
‘‘territory’’ should be replaced by ‘‘jurisdiction’’; and, as will be shown, 
that substitution is made in later English cases. 

The American case next most frequently cited to this point is Oetjen v. 
Central Leather Company,*® an action of replevin for leather. Plaintiff 
was receiver of a partnership in Torreén, Mexico, the former owners of the 
leather, which was seized by General Villa as a military contribution when 
he captured that city, and sold by him to the defendants, who took it to 
the United States. Villa was at the time of the seizure serving under the 
revolutionary General Carranza, who later succeeded in overthrowing the 
existing government and was recognized by the United States. The Su- 
preme Court of the United States quoted the passage about ‘‘sitting in 
judgment’’ on the acts of another nation from its earlier decision in the 
Underhill case and went on to say that to do so would ‘‘imperil the amicable 
relations between governments and vex the peace of nations.’’ #° The court 
therefore declined to go into the validity of General Villa’s taking of the 
leather and decided in favor of the defendants.* 

The two cases above summarized are the leading cases in the courts of 
the United States, but the doctrine which was so well expressed in them is 
much older. In 1797, in the first volume of the Opinions of the Attorney 
General, are two opinions to the same effect. In the earlier of them, it is 
stated that Governor Collot, of the French colony of Guadeloupe, while 
in the United States, was sued in a civil action based on his seizure and 
condemnation of a vessel as governor. He declined to plead and applied 
to the French Minister at Washington, who asked the Government of the 
United States to stop the action. Attorney General Bradford said that 
the governor was not personally privileged; but that, if his act was official, 
that was a sufficient answer for any irregularity. ‘‘The extent of his 
authority can, with propriety or convenience, be determined only by the 
constituted authorities of his own nation.’’** In another case the same 
year Attorney General Lee said: ‘‘A person acting under a commission 
from the sovereign of a foreign nation is not amenable for what he does 


39 246 U. 8. 297. 

40 246 U. 8. 303, 304. 

41 The decision is the more noteworthy because, if they had felt any doubt about the 
law, the judges might have unconsciously been led by their feelings to decide it the 
other way. It must have been a painful duty to uphold the act of Villa, the man who, 
in 1916, after the seizure of Martinez & Co.’s leather, but before the hearing of this 
case, attacked Columbus, New Mexico, killed several civilians and soldiers, and touched 
off General Pershing’s punitive expedition and the calling out of the entire National 
Guard of the United States, including this writer as a non-commissioned officer, to guard 
the Mexican border. 
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in pursuance of his commission to any judiciary tribunal in the United 
States.’’ 

The earliest American judicial opinion in point is one by our greatest 
judge and first authority on international law, the illustrious Marshall. 
In Hudson v. Guestier,** the question at issue was the validity of a con- 
demnation as prize. The vessel had been captured by the French and taken 
into Santiago de Cuba, a Spanish port, but remained in French possession 
there. While there, she was adjudged lawful prize by a French court sitting 
at Guadeloupe. Marshall said: ‘‘The sovereign power possessing juris- 
diction over the thing must be presumed by foreign tribunals to have 
exercised that jurisdiction properly.’’** Since the French authorities held 
physical possession of the ship, even though she was in the port of another 
country, the French decree might not be questioned in a foreign court. 
In that case, as in the one which we are examining, one nation was exercis- 
ing power within the territory of another, presumably with the latter’s 
consent, and the validity of its acts was held absolute. 

In a more recent case, Hewitt v. Speyer,** the doctrine was thus forcibly 
stated : 


We take the principle to be incontrovertible . . . , that our courts, 
not only will not adjudicate upon the validity of the acts of a foreign 
nation performed in its sovereign capacity, but also that persons in- 
volved in the performance of such acts can not be subjected to a civil 
liability therefor. 


The latest case in point is Bernstein v. Van Heyghen Fréres, 8S. A.** 
The plaintiff was a Jew, who held all the shares of a German corporation 
which owned a ship. The Nazi Government put him in jail and by duress 
forced him to convey all his property to a trustee, which sold the ship to the 
defendant, a Belgian corporation. The ship was lost, but the defendant 
collected insurance. The plaintiff obtained an attachment against another 
Belgian corporation doing business in New York and owing money to the 
defendant. Here again, the court no doubt would have preferred to decide 
the case in favor of the unfortunate and oppressed plaintiff, but a majority 
held for the defendant, saying: 


We have repeatedly declared, for over a period of at least thirty 
years, that a court of the forum will not undertake to pass upon the 
validity under the municipal law of another state of the acts of officials 
of that state, purporting to act as such.*$ 


431 Ops. Atty. Gen. 81; Moore’s Digest of International Law, Vol. II, p. 24. 

444 Cranch 293. 

45 Ibid., p. 294. 

46 250 Fed. 367, 371 (C.C.A. 2, 1918); Hackworth, Digest of International Law, Vol. 
II, p. 18. 

47163 Fed. 2d 246 (C.C.A. 2, 1947); certiorari denied Oct. 13, 1947, 332 U. S. 772. 

48163 Fed. 2d 246, at p. 249. 
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There are so many more American authorities to the same effect *® that 
the principle stated in the above quotations must be regarded as settled law 
in the United States. 

The Fink and the Amand cases, considered above, were both decided in 
English courts. This writer is aware that the decisions of the courts of 
the United States which he has cited in the preceding paragraphs are not 
binding precedents in England; but he will show that the leading cases 
among them have been quoted with approval by high English tribunals, 
and that the doctrine which they announce had its origin in England at 
a far earlier date. 

The oldest English case is Blad v. Bamfield,®® in 1674. Blad, a Dane, in 
England at the time of filing his bill in equity, prayed an injunction against 
actions at law against him by various Englishmen because he had seized 
goods of theirs in Iceland. He admitted the seizures; but justified them 
by a patent of the King of Denmark, sovereign of Iceland, giving him 
the exclusive right to trade in that island, a Danish sentence of condemna- 
tion of the goods seized, confirmation of that sentence by the Chancellor of 
Denmark, execution of the sentence, and payment of two thirds of the 
value of the goods to the King of Denmark. Here again, an English 
chancellor would, if he could, no doubt have preferred to decide in favor 
of his countrymen and against a foreign monopolist; but Lord Nottingham 
apparently thought the case clear, and gave the complainant a permanent 
injunction, saying: 


Now, after all this, to send it to a trial at law, where either the Court 
must pretend to judge of the validity of the king’s letters patent in 
Denmark, or of the exposition and meaning of the articles of peace; or 
that a common jury should try whether the English have a right to 
trade in Iceland, is monstrous and absurd.°! 


Lord Nottingham realized nearly three hundred years ago what is 
evident today, that for an Anglo-Saxon judge to decide between two con- 


49 American Banana Company v. United Fruit Co., 213, U. S. 347, 357, per Holmes, 
J.; Ricaud vy. American Metal Co., 246 U. S. 304; Texas Co. v. Hogarth Shipping Co., 
256 U. S. 619; U. S. v. Belmont, 301 U. S. 324, 327; U. S. v. Pink, 315 U. S. 203, 
233; The Adriatic, 258 Fed. 902, 904 (C.C.A. 3, 1919) ; The Claveresk, 264 Fed. 276, 281 
(C.C.A. 2, 1920); Heine v. New York Life Insurance Co., 50 Fed. 2d 382, 386 (C.C.A. 
9, 1931) ; Banco de Espana v. Fed. Reserve Bank, 114 Fed. 2d 438, 443 (C.C.A. 2, 1940) ; 
U. S. ex rel. Steinvorth v. Watkins, 159 Fed. 2d 50 (C.C.A. 2, 1947); U. S. ex rel. von 
Heymann v. Watkins, 159 Fed. 2d 650 (C.C.A. 2, 1947); Eastern States Petroleum Co. 
v. Asiatic Petroleum Co., 28 Fed. Supp. 279, 281 (S. D. N. Y. 1939); Medvedieff v. 
Cities Service Oil Co., 35 Fed. Supp. 999, 1001 (S. D. N. Y. 1940); The Manuel Arnus, 51 
Fed. Supp. 577, 578 (S. D. Texas 1943); Anderson v. N. V. Transandine Handel- 
maatschappij, 28 N. Y. Supp. 2d 547 (validity of decree of Dutch Government in exile 
recognized) ; Hyde, International Law (2d ed.), Vol. I, p. 734; Boitchenko v. Parker, 
Hackworth, Digest of International Law, Vol. II, p. 472. 

503 Swanston 604. 

51 Ibid., p. 607. 
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flicting views of what is the law of a country having another system of 
jurisprudence, is a difficult and sometimes an almost impossible job. 
Nevertheless, it must sometimes be attempted in private litigation; but the 
extreme difficulty of the task is another reason, added to those based on 
policy and international law, against undertaking it if it can be avoided. 

The next case to which attention is invited is A. M. Luther Company v. 
Sagor,®? in the Court of Appeal. In 1918 the Russian Soviet Federated 
Socialist Republic passed a decree confiscating sawmills and woodworking 
establishments and their assets. The plaintiff was a Russian corporation 
having a sawmill in that country and certain plywood stored in or near it. 
In 1920 a representative of the Russian commercial delegation in England 
made a contract with the defendants selling them certain wood, which was 
earried out. The plaintiff said certain marks showed that the wood so sold 
and then in the possession of the defendants was the identical plywood 
formerly stored at its mill and confiscated. Lord Justice Warrington said: 


It is well settled that the validity of the acts of an independent 
country in relation to property and persons within its jurisdiction can 
not be questioned in the courts of this country.** 


The substitution of ‘‘jurisdiction’’ by Lord Justice Warrington in the 
above ease for ‘‘territory,’’ the word used by Chief Justice Fuller in the 
Underhill case,** will be noted. The learned justice also quoted with ap- 
proval the passage already quoted herein,®* that the courts of one country 
will not sit in judgment on the acts of the government of another; but he 
wrongly attributed it to Justice Clarke of the Supreme Court of the United 
States in Oetjen v. Central Leather Company,** when in truth that judge 
merely quoted it from the earlier opinion of Chief Justice Fuller of the 
same court in Underhill v. Hernandez.®* The court upheld the Russian 
confiscatory decree and decided in favor of the defendants. 

In The Jupiter No. 3,°° Hill, J., sitting in the King’s Bench Division, 
adopted as his own without quotation marks the statement of the Supreme 
Court of the United States *® that the courts of one country will not sit in 
judgment on the acts of another done within its territory. In that case 
and in Frankfurther v. W. L. Exner, Ltd.,° the court refused to sustain 
a confiscatory decree because the res was outside the jurisdiction or posses- 
sion of the sovereign by whose authority the decree was issued. 


52 [1921] 3 K. B. 532. 

53 Tbid., p. 548. 

54168 U. 8. 250, 252; ante, p. 822. 

55 Ante, p. 822. 

56 246 U.S. 297. 

57 168 U. S. 250, 252. 

58 [1927] P. 122, 141. 

59 In Underhill v. Hernandez, 168 U. 8. 250, 252. 
60 [1947] Ch. 629. 
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In Princess Paley v. Weisz,*' in the Court of Appeal, the Russian revo- 
lutionaries in 1918 had confiscated the plaintiff’s palace and its contents, 
and made it astate museum. Later the Soviet Government was recognized 
by Great Britain. The court held that this confiscation was an act of 
state, which must be recognized even if contrary to British ideas, and two 
of the lord justices quoted with approval the statement by the Supreme 
Court of the United States that the courts of one country will not sit in 
judgment on the acts of another in its own territory, but again erroneously 
attributed that statement to the Oetjen case * instead of the Underhill 
case.** 

In deciding both of Amand’s applications for habeas corpus,** the 
English courts quoted with approval the rule laid down by the Supreme 
Court of the United States against sitting in judgment on the acts of an- 
other country, though they again erred in citing the Oetjen® rather than 
the Underhill °° case as the source of the rule, and though they declined to 
apply the rule to the case before them. In the second Amand case, Cassels, 
J., said: ‘‘It is well settled that the courts of this country can not question 
the validity of the acts of an independent sovereign government in relation 
to property and persons within its jurisdiction.’’°** It is again to be noted 
that the learned judge substituted ‘‘jurisdiction’’ for ‘‘territory,’’ the 
word used by the Supreme Court of the United States.®* 

There are other English authorities to the same effect as those above 
summarized.®® It therefore appears that there was, at the date of the 
Amand and Fink decisions, ample English authority for the doctrine that 
the courts of one nation will not sit in judgment on the acts of another. 

Were those cases proper occasions for the application of that principle? 
Let us first consider the Amand case.*° Though they finally decided that 
those acts were lawful and valid, there can be no doubt that in that case 
the English courts did sit in judgment on the acts of the Dutch Government 
in passing the decree which authorized his induction and in inducting him 
into the Dutch military service. The Lords Justices of the Court of Ap- 
peal, to justify their action in so doing, pointed out that before his induction 
Amand had lived in England for several years, and said that he was there- 


61 [1929] 1 K. B. 718. 

62 246 U. 8. 297, 303. 

63168 U. 8S. 250, 252. 

64 [1941] 2 K. B. 239, 253; [1942] 1 K. B. 445, 449, 451. 

65 246 U. S. 297, 303. 

66168 U. 8. 250, 252. 

67 [1942] 1 K. B. 453. 

68 In Underhill v. Hernandez, 168 U. S. 250, 252. 

69 Dobree v. Napier, 2 Bing, N. C. 781; Republic of Peru v. Dreyfus, 38 Ch. D. 348; 
Carr v. Fracis Times § Co., [1902] A. C. 176; Compania Naviera Vascongada v. The 
Cristina, [1938] A. C. 485; Lorentzen v. Lydden and Company, [1942] 2 K. B. 202; 
Pollock on Torts (14th ed.), p. 92. 

70 [1941] 2 K. B. 239; [1942] 1 K. B. 445. 
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fore entitled to the protection of the King of England and his courts against 
wrongful induction. But the test whether the act of another government 
is to be accepted as valid is whether that government had jurisdiction ; and, 
under the law of both The Netherlands and England, jurisdiction over 
Amand for purposes of induction depended, not on his domicile, but on 
his nationality, and that was Dutch. 

The argument of the justices would have been stronger if Amand had 
applied to an English court for an injunction when summoned to the 
colors; or had refused to respond to the summons, been arrested for failing 
to do so, and had then asked for the writ of habeas corpus. Instead, his 
first objections to entering the Dutch military service were not based upon 
any illegality in his induction, but were mere requests for delay in order 
to settle his business affairs. Without any physical compulsion he reported 
at a Dutch training camp August 20, 1940, put on the Dutch uniform, did 
duty as a soldier, drew pay, and his wife drew a separation allowance until 
January 30, 1941, when he went on seven days’ leave, from which he did 
not return. During all this time he was a soldier de facto, whether or not 
under Dutch law he was one de iwre. He was clearly guilty of laches. 
Would a Dutchman, enlisted or inducted into the Dutch Army in his own 
country, serving in England five months later, be heard by an English 
court on an application for habeas corpus to question the legality of his en- 
listment or induction? It is believed that that ought not to be allowed. 
No valid distinction is perceived between the supposed case and the actual 
one.** 

Was the Fink case a proper occasion for the application of the principle 
that the courts of one nation will not sit in judgment on the acts of an- 
other? It may be suggested to the contrary that the act which is alleged 
to have been a tort, the writing and transmittal by Dr. Fink, the de- 
fendant, of the report concerning the plaintiff, Dr. Szalatnay-Stacho, took 
place on English soil. To this it may be answered that that report was 
written in line of duty by one Czech official to another about a third, and 
dealt wholly with Czech governmental business. In short, it was a matter 
of the internal operation of the Czech Government. By the clearest im- 
plication the invitation from the British Government to that of Czecho- 
slovakia to set itself up and operate on British soil implied that its inde- 
pendence would be respected, which means that such a matter of internal 
governmental business should be free from British interference.” 


71 So distinguished an English lawyer as Sir Arnold MeNair has said [Legal Effects 
of War (Cambridge, England, 1944), p. 357]: ‘‘Unless the laws of the allied country 
limit the validity of governmental acts to those done upon the territory of that country 
or a particular portion of it, it is submitted that it is immaterial in an English Court 
where the official act is done—be it in the home territory, or be it on British territory 
whereon his Majesty has consented to the establishment of the allied Government and 
the exercise of its governmental functions.’’ 

72 See also the preceding note. 


SITTING IN JUDGMENT ON ACTS OF ANOTHER GOVERNMENT 829 


It may be objected that the governmental acts whose validity was at issue 
in the cases previously cited were statutes, executive orders, or decrees, and 
that the principle of the cases does not extend to a mere report or recom- 
mendation like that of Dr. Fink. To this it may be answered that govern- 
ments act only through their officers and employees; that seldom if ever is 
a governmental act performed except upon the report or recommendation 
of such persons; and that the independence of the government in question 
is destroyed if its officer or employee can be sued in a court of a foreign 
country for making his report, and must justify it to the satisfaction of a 
foreign judge and jury, upon peril of paying damages out of his own 
pocket if he fails to do so. 

The fact that a British official of like rank making a report similar to 
that made by Dr. Fink would have had only the qualified privilege which 
was accorded him is beside the point. Every civilized nation with a just 
legal system has some method whereby nonfeasance, misfeasance, or mal- 
feasance of governmental officers and employees may be restrained or pre- 
vented. In those countries whose law is derived from that of ancient 
Rome, this is done by special administrative tribunals, of which the French 
Conseil d’Etat is the best known. Even in the United States we have 
some special courts of this sort, such as the Court of Claims, the Court 
of Customs and Patent Appeals, and the Tax Court. But in general in 
England, the United States, and other countries of the common law, keeping 
public officers within bounds is a duty of the ordinary courts of law and 
equity, and a most important one. They perform this duty by the use of 
such writs as mandamus, injunction, prohibition, quo warranto, certiorari, 
and habeas corpus, directed to the officers alleged to have offended; or by 
suits for damages or bills in equity against them. If the defendant officer 
has failed to do his duty, done it wrong, or has exceeded his proper func- 
tions, he cannot in general shut off judicial inquiry by pleading that he is 
an officer. It is the glory of English law that no man, no matter how high 
his official position, is above the law. We are grateful to our English 
ancestors for having thus shaped the law. 

But no duty is incumbent upon a court of one nation to keep an officer 
of another within proper bounds. As already pointed out, the judge does 
not know enough of the law of the country which the defendant serves 
to do so wisely, and to attempt the task would be an impertinence, an in- 
vasion of the dignity and independence of the foreign state. The duty rests 
solely upon the appropriate courts of the country which the officer serves.”* 
Nor is there any importance in the circumstance, mentioned by the justices 
in the Amand ease, that those courts (the Dutch courts in that case) were 
prevented by war from sitting. That fact did not confer any jurisdiction 
upon the English courts which they did not otherwise have, nor make it 
any more permissible for them to sit in judgment on the internal adminis- 


73 See the passage quoted from Attorney General Bradford’s opinion, ante, p. 823. 
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tration of the Dutch or Czech Government. It is submitted that both the 
Amand and the Fink cases were proper occasions for the application of the 
doctrine that the courts of one nation will not sit in judgment on the acts 
of another; and should have been decided in favor of the respondents and 
defendant, respectively, on that ground. 

In reading English diplomatic correspondence and judicial decisions, 
the writer has observed a marked reluctance, greater than that shown by 
citizens of most other countries in like circumstances, to admit any ex- 
ception to the exclusive and universal operation of English law on Eng- 
lish soil.** He attributes this to two causes. The first of these is the ab- 
sence in Great Britain of a written constitution or a federal system, and 
the doctrine, which follows from that absence, of the omnipotence of an Act 
of Parliament. We in the United States have daily before our eyes the 
spectacle of the simultaneous and harmonious action of Federal and State 
law, each in its own sphere, and each with its own officers and courts. Even 
in the Federal or State sphere alone there are always two sorts of law, the 
Constitution on the higher level, and statutory law below. All this is 
foreign to the Englishman, who knows but one kind of law throughout 
England. 

The other reason is the excellence of English law. English courts and 
English law are as fair and just as any in the world, and fairer than most. 
The Englishman is well aware of this fact, and therefore finds it difficult 
to conceive of any one having a valid objection to being subjected to 
English courts and English law. The combined operation of these two 
causes makes the idea strange and even repulsive to an Englishman that 
there can be any exception in England to the universal operation of Eng- 
lish law, or that any other law can have any validity there. 

There is another English case which was not cited in argument or in the 


74 The statement in the text is inapplicable to the centuries-old immunity to the local 
jurisdiction of a foreign sovereign and a foreign ambassador. The truth of the state- 
ment in the text, subject to the qualification just mentioned, is also shown by certain 
statements in the British Parliament. In the debate on the Allied Forces Act, 1940, 
Sir Donald Somervell, then the Attorney General of England, who as a judge later 
decided the Fink case, admitted that that Act did not concede to Allied Governments 
as much immunity to the local jurisdiction as they were entitled to enjoy under inter- 
national law (Hansard’s Debates, Vol. 364, No. 106, Aug. 21, 1940, col. 1405). 

The truth of the statement in the text is also shown by the debate in the House of 
Commons on the United States of America (Visiting Forces) Act, 1942, conceding 
exemption from local jurisdiction to members of United States armed forces in the 
United Kingdom. In that debate the bill then pending was described as a ‘‘striking 
innovation,’’ and as being ‘‘of a completely revolutionary eharacter’’ (Parl. Debates, 
H. of C., Aug. 4, 1942, Vol. 382, pp. 902, 910), not withstanding the fact that British 
forces demanded and received such immunity in France in the first World War and that 
the principle was supported by eminent British writers on international law and by 
the Judicial Committee of the British Privy Council (Chung Chi Cheung v. The King, 
[1939] A. C. 160). This matter is further discussed in the two articles in this JOURNAL 
by the present writer, cited in notes 8 and 10, supra. 
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judgments in the Amand or Fink cases, although, in this writer’s opinion, 
it is the nearest of any, on the facts, to the Fink case. In M. Isaacs & 
Sons, Ltd. v. Cook," the plaintiffs were brokers selling fruit in the fruit 
salesroom in the City of London, and the defendant was the High Com- 
missioner of Australia in London. The action was one for libel in stating 
in a report to the Prime Minister of Australia that oranges from Victoria 
consigned to the above salesroom did not bring good prices, and should 
instead be sent to Covent Garden. The court held that the report was 
made by the defendant in an official capacity and was absolutely privi- 
leged. The present writer can see no logical basis for distinguishing, in 
respect of the privilege attaching to their official communications or their 
liability to suit in England on account of their official acts, between the 
Dutch Minister of Defense and the Czech Judge Advocate General on the 
one hand and the Australian High Commissioner on the other. In both 
the Isaacs and the Fink cases, the court failed to mention the doctrine 
that a court of one nation should not sit in judgment on the acts of another, 
and decided the issue solely on the law of libel. The Jsaacs case shows 
that, as of the date of the Fink case, there was English precedent support- 
ing a decision for the defendant Fink solely on the law of libel, without 
going into questions of international law. 

For reasons which may be inferred from what he has said about the 
Amand and Fink eases, this writer thinks that the New South Wales case 
of Wright v. Cantrell ** was wrongly decided, though his disagreement is 
not so much with the principles laid down by the court as with its appli- 
cation of those principles to the facts of the case. 

In conclusion, it is submitted that, though they reached a correct result, 
the English courts ought not to have questioned the validity of the acts of 
the Dutch Government in the Amand ease,” or entertained a suit against 
Dr. Fink ** on account of his official acts. This writer also concludes that, 
consistently with the principles laid down in Wright v. Cantreil,’® that 
case might and ought to have been decided otherwise. 

The foregoing discussion shows, both on logical grounds and on author- 
ity, that an officer or employee of an exiled government, or of any gov- 
ernment, performing official duties on the soil of another country with its 
consent, should not be liable to suit in the courts of the latter country on 
account of the performance of official acts. To state the principle in 
another form, the courts of one country ought not to sit in judgment on 
the acts of the government of another country within the latter’s jurisdic- 
tion, even though those acts be performed, with the consent of the country 
of the forum, on its soil. 


75[1925] 2 K. B. 391. 

6 44 State Reports N. 8S. W. 45; 61 Weekly Notes N.S. W. 38. 
77 [1941] 2 K. B. 239; [1942] 1 K. B. 445. 

78 [1947] K. B. 1. 
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THE MILITARY COMMISSION 


By A. WIGFALL GREEN * 


The spotlight which has played on the international military trials at 
Nuremberg and elsewhere has left in relative darkness and obscurity the 
trials by the military commission of the American fighting and occupation 
forces. 

The military commission might have been used to try the major war 
criminals, and, had it been used, the trials of such criminals might have 
been more expeditious and conducted more in accord with established 
military and legal procedure. As the major war criminals had, however, 
offended against the laws of all civilized nations the United States acted 
with wisdom in reaching agreement on August 8, 1945, with the Provisional 
Government of the French Republic, the Government of the United King- 
dom of Great Britain and Northern Ireland, and the Government of the 
Union of Soviet Socialist Republics upon a common method of prose- 
euting and punishing the major war criminals of the European Axis. 
Although the Charter of the International Military Tribunal gives to this 
tribunal jurisdiction over crimes against peace, war crimes, and crimes 
against humanity, Article 4 of the agreement itself grants authority to 
each signatory to return ‘‘war criminals to the countries where they com- 
mitted their crimes,’’ and Article 6 recognizes in each signatory the right 
to try war criminals in ‘‘any national or occupation court established or 
to be established in any allied territory or in Germany for the trial of 
war criminals.’’* This international agreement, by implication, reaffirms 
the right of the United States to try war criminals by military commission. 
No attempt is made here to determine whether the United States should 
have tried war criminals by military commission. This paper merely en- 
deavors to trace the history and the legal authority of the military com- 
mission, an arm of the military forces which has proved invaluable in dis- 
pensing justice during combat and occupation. 


1. Origin and History 


During the early history of military law the term ‘‘military commis- 
sion’? was unknown. In 1776 Captain Nathan Hale was charged with 
spying and was tried by a military court; in 1780 Major André was tried 


* Colonel, J.A.G.D., Reserve; University of Mississippi. 
1 Nazi Conspiracy and Aggression (Washington, 1946), Vol. I, p. 2. 
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on a similar charge by a military court of inquiry, then called a ‘‘board of 
officers’’; and in the same year, by Congressional resolution, Joshua Hett 
Smith was tried by a special court martial for complicity with General 
Arnold in treasonable action. 

During the Mexican War a military commission, so called, was appointed 
by General Scott by G. O. 20 of February 19, 1847, for the trial of murder, 
robbery, and other criminal offenses usually tried in civil courts. General 
Seott, however, appointed separate tribunals, called councils of war, for 
the trial of violations of the laws of war; thus the council of war per- 
formed the functions of the modern military commission.” 

In 1861, during the Civil War, the functions of the commission and the 
council initiated by General Scott were united, and in 1863 the term ‘‘mili- 
tary commission’’ received statutory recognition. In the following year a 
Bureau of Military Justice was established to revise and record the pro- 
ceedings of military commissions. 

The name ‘‘military commission’’ was continued through World War I. 

On the day after the attack on Pearl Harbor G. O. No. 4, of December 8, 
1941, was issued establishing the jurisdiction of the military commission 
under martial law in Hawaii; and on July 2, 1942, the President ap- 
pointed * a military commission to try eight saboteurs. Under Article 
II of Proclamation No. 4 of Allied Military Government of Occupied Terri- 
tory Plan, Proclamations, and Instructions, inaugurated for the military 
government of Sicily, three types of military court were established, as 
follows: the general military court, similar to the military commission; the 
superior military court, similar to the superior provost court; and the 
summary military court, similar to the inferior provost court. The United 
States Army and Navy Manual of Military Government and Civil Affairs,® 
containing the ‘‘principles and basic policies’? which ‘‘should be followed 
in their broad lines unless special circumstances dictate otherwise,’’ pro- 
vides for the establishment of both military commissions and provost 
courts. The United States Navy Civil Affairs Manual, Procedure for Mili- 
tary Government Courts,® which was not formally adopted by the United 
States Army, makes provision for the establishment of the military commis- 
sion and the superior and summary provost court. 

During the past seven years, the military commission has operated with 
quiet efficiency in the United States, France, Germany, Austria, Italy, 
Japan, and Korea in bringing to trial individuals and organizations en- 
gaging in terrorism, subversive activity, and violation of the laws of war. 


’ 


2 William Winthrop, Military Law and Precedents (Washington, 1920), pp. 832-833. 
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2. Authority for the Military Commission 


The military commission, like the civil law court, exists by common law 
and statutory authority. Common law authority for the military com- 
mission is derived from the law of war. The military commission exer- 
cising jurisdiction under common law authority is usually appointed by 
a superior military commander and is limited in its procedure only by 
the will of that commander. Like any other common law court, in the 
absence of directive of superior authority to the contrary, the military 
commission is free to formulate its own rules of procedure. Statutory 
authority is usually derived from special legislation conferring specific 
powers upon the military commission. Of this legislation the most im- 
portant statutes are the Articles of War. But the military commission 
must observe the procedure set forth in the Articles of War and in A 
Manual for Courts-Martial 1928 (now in the process of revision) only when 
it is appointed under the authority of the Articles of War. 

The military commission appointed by the President on July 2, 1942, 
in Ex parte Quirin combined both common law authority (the law of war) 
and statutory authority (the Articles of War). The eight saboteurs were 
tried not only on Charge I, ‘‘ Violation of the Law of War,’’ but also on 
Charges II and III, violation of Articles of War 81 and 82, and on Charge 
IV, ‘‘Conspiracy to Commit All of the Above Acts.’’ The order appoint- 
ing the commission reads, in part, ‘‘The Commission shall have power to 
and shall, as occasion requires, make such rules for the conduct of the pro- 
ceeding, consistent with the powers of military commissions under the 
Articles of War, as it shall deem necessary for a full and fair trial of the 
matters before it.’’ The appointing order provides that ‘‘Such evidence 
shall be admitted as would, in the opinion of the President of the Commis- 
sion, have probative value to a reasonable man.”’ 


a. The Constitution of the United States: 


Even before the ratification of the Constitution of the United States the 
equivalent of the military commission was appointed to try Joshua Hett 
Smith and others. The Constitution itself provides abundant authority 
for the appointment of the military commission, as follows: 


(1) Article I, Section 8: Powers of Congress: 


To ... provide for the common Defense and general Welfare 

To constitute Tribunals inferior to the supreme Court 

To define and punish . . . Offenses against the Law of Nations 

To declare War .. . and make Rules concerning Captures on Land... 

To raise and support Armies . 

To make Rules for the Government and Regulation of the land and 
naval Forces 

To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions 
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To provide for organizing, arming, and disciplining, the Militia, and 
for governing such Part of them as may be employed in the Service 
of the United States . . 

To make all laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers . . 


This power of Congress is stated thus in Military Commissions, 1865: ‘‘A 
military tribunal exists under and according to the Constitution in time 
of war. Congress may prescribe how all such tribunals are to be consti- 
tuted, what shall be their jurisdiction, and mode of procedure.’’* Birk- 
himer says of this power: ‘‘ Another power given Congress is to define and 
punish offenses against the law of nations, thus giving that law express 
constitutional recognition. . . . When war breaks out, the rights, duties, 
and obligations of parties belligerent spring from and are measured by 
the laws of war, a branch of the law of nations. When war exists, whatever 
is done in accordance with the laws of war is not regarded as arbitrary, 
but lawful, justifiable, and indispensable to public safety.® 


(2) Powers of the President: 


Article II, Section I: The President is vested with the ‘executive 
power’ and takes an oath faithfully to ‘execute the Office of Presi- 
dent’ and to ‘preserve, protect, and defend the Constitution .. .’ 

Article II, Section 2: ‘The President shall be Commander in Chief of 
the Army and Navy of the United States .. .’ 

Article II, Section 3: The President ‘shall take Care that the Laws be 
faithfully executed .. .’ 


The minority opinion in Ex parte Milligan (4 Wall. 139), expressed 
through Chief Justice Chase, provides: ‘‘ Congress has, therefore, the power 
to provide by law for carrying on the war. This power necessarily extends 
to all legislation essential to the prosecution of war with vigor and suc- 
cess, except such as interferes with the command of the forces and the con- 
duct of campaigns. That power and duty belong to the President as 
commander-in-chief.’’ In Ex parte Quirin, the power of the President is 
stated as follows: ‘‘The Constitution thus invests the President .. . with 
the power to carry into effect . . . all laws defining and punishing offenses 
against the law of nations... .”’ In U. 8. v. Eliason (16 Pet. 302, quoted 
in Note 2 on Art. 2, See. 2, Cl. 1, USCA, Pt. 2, 232), it is stated: ‘‘The 
power of the executive to establish rules and regulations for the gov- 
ernment of the army is undoubted.’’ And in Nordmann v. Woodring 
(28 F. Supp. 573, quoted in Note 2 on Art. 2, See. 2, Cl. 1, USCA, Supp. 
to Pt. 2, 72), it is stated: ‘‘Under this clause the President has the power 
to employ the army and the navy in a manner which he may deem most 
effectual, including the power to establish rules and regulations for the 

711 Op. Atty. Gen. 298. 


8 William E. Birkhimer, Military Government and Martial Law (3rd ed., Kansas City, 
1914), p. 51. 
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government of the army and navy.’’ In Griffin v. Wilcox (21 Ind. 382, 
quoted in Note 5 on Art. 2, See. 2, Cl. 1, USCA, Pt. 2) the power of the 
President is summarized as follows: ‘‘The right of the President tempo- 
rarily to govern localities through his military officers he derives solely 
from the fact that he is the commander-in-chief of the army, and is to see 
that the laws are executed. . . . Birkhimer, at page 55 of the work cited, 
notes that the President ‘‘may invade the hostile country and subject it to 
the sovereignty and authority of the United States. When Tampico, Mex- 
ico, had been captured and the State of Tamaulipas subjugated, other na- 
tions were bound to regard the country, while our possession continued, as 
the territory of the United States and respect it as such. . . . The power of 
the President, under which this conquest was made, was that of a military 
commander prosecuting a war waged against a public enemy by the author- 
ity of his government.’’ Furthermore, at page 153, he says: ‘‘Thus it has 
been solemnly determined that the authority of the President, and of com- 
manders under him, for the establishment of courts in conquered territory 
is complete, limited only by the exigencies of service and the laws of 
war; that such courts, if given jurisdiction by the power bringing them 
into existence, properly may take cognizance of questions, military, crimi- 
nal, and civil; and that there is no distinction in this regard between the 
cases of territory conquered from a foreign enemy or rescued from rebels 
treated as belligerents.”’ 


b. The Articles of War: 


The following Articles of War mention the ‘‘military commission’’ in 
so many words: Arts. 15, 23, 24, 25, 26, 27, 32 (‘‘military tribunal’’), 38, 
46, 80, 81, 82, and 115. Of these, however, only the following are im- 
portant as guides: 


Article 15 provides that jurisdiction of courts martial shall not deprive 
military commissions of concurrent jurisdiction (AW 80, 81, and 82). 

Article 38 provides that the President may prescribe ‘‘the procedure, 
including modes of proof, in cases before . . . military commissions . . .”’ 
and that the President shall, ‘‘in so far as he shall deem practicable, apply 
the rules of evidence generally recognized in the trials of criminal cases 
in the district courts of the United States. Fil 

Article 80 provides for trial by military commission or other military 
tribunal of any person subject to military law who deals in captured or 
abandoned property whereby he receives or expects benefit to himself or 
any one connected with him, or who fails to give notice of possession of such 
property and to turn it over to the proper authority when it comes into 
his possession or custody. 

Article 81 provides for trial by military commission of those ‘‘relieving, 
corresponding with, or aiding the enemy.’’ Violation of this article was 
charged in Ex parte Quirin. 
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Article 82 provides for trial by military commission of any person 
‘‘found lurking or acting as a spy in or about any of the fortifications, 
posts, quarters, or encampments of any of the armies of the United States, 
or elsewhere.’’ Violation of this article was charged in Ex parte Quwirin. 

The authority of the military commission transcends the authority con- 
tained in the Articles of War, which were enacted for trial of personnel 
of the Army and followers thereof. Only the articles which mention mili- 
tary commissions apply to trial by military commission for violation of 
the Articles of War. If, as is usually the case, the military commission 
is not appointed under authority of the Articles of War or is not trying 
for violation of the Articles of War, the Articles of War (even those which 
specifically mention the military commission) are not applicable, except 
as a guide. The President, although invoking the power granted by 
Article of War 38 in his appointment of a military commission on July 2, 
1942, was not confined to the provisions of A Manual for Courts-Martial 
U. 8S. Army 1928. The Supreme Court said in Ex parte Quwirin, at page 
23, ‘‘Some members of the Court are of the opinion that Congress did not 
intend the Articles of War to govern a Presidential military commission 

. and that the context of the Articles makes clear that they should 
not be construed to apply in that class of cases’’s and, at page 9, ‘‘Con- 
gress, in addition to making rules for the government of our Armed Forces, 
has thus exercised its authority to define and punish offenses against the 
law of nations by sanctioning, within constitutional limitations, the juris- 
diction of military commissions to try persons and offenses which, accord- 
ing to the rules and precepts of the law of nations, and more particularly 
the law of war, are cognizable by such tribunals.’’ This doctrine was 
recognized during the Civil War: Francis Lieber states in Section 13 of his 
Instructions, issued in 1863 for the armies in the field, ‘‘. . . cases which 
do not come within the ‘Rules and Articles of War’ or the jurisdiction con- 
ferred by statute on courts-martial are tried by military commissions.”’ 


e. Statutes other than the Articles of War: 


Many statutes apply directly or indirectly to offenses normally tried by 
the military commission. The most significant of the more recent statutes 
may be found in the supplement to Volume 50 of the U. S. Code Annotated. 


d. Legal Precedent: Decisions of the Supreme Court and Opinions of the 
Attorney General of the United States: 


The number of precedents is too great to enumerate even those of major 
importance. The following are representative only: 


Ex parte Milligan, 4 Wall. 2 
Mechanics and Traders’ Bank v. Union Bank, 22 Wall. 276 
U. S. ex rel. Wessels v. McDonald, 256 Fed. 754; 256 U. S. 705 


’ 
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U. 8. v. Diekelman, 92 U.S. 520 

Ex parte Quirin, 317 U. 8.1 

Military Commissions, 11 Op. Atty. Gen. 297 

The Modoc Indian Prisoners, 14 Op. Atty. Gen. 249 


e. Treaties: 


The military commission, of course, is governed by the terms of any 
treaty between the United States and the territory in which that commis- 
sion has jurisdiction, and by the terms of any armistice, conditional sur- 
render, capitulation or pact entered into by the United States. Among the 
treaties of a general nature are the following: 


Geneva Convention July 27, 1929—prisoners of war 

Geneva (Red Cross) Convention July 27, 1929—wounded and sick 

Hague Convention No. II October 18, 1907—opening of hostilities 

Hague Convention No. IV and Annex thereto, October 18, 1907—laws 
and customs of war on land 

Hague Convention No. 5 October 18, 1907—neutral powers 

Hague Convention No. VIII October 18, 1907—submarine contact 
mines 

Hague Convention No. [IX October 18, 1907—bombardment by naval 
forces 

Hague Declaration No. XIV October 18, 1907—discharge of explosives 
from balloons 

Pact of Paris (Briand-Kellogg Pact) August 27, 1928—renunciation 
of war 


f. War and Navy Department and Other Publications: 


War Department Basic Field Manual 27-10, Rules of Land Warfare, 
October 1, 1940 

United States Army and Navy Manual of Military Government and 
Civil Affairs, FM 27-5, OPNAV 50E-3, December 22, 1943 

War Department Technical Manual 27-240, Cases on Military Govern- 
ment, May 20, 1943 

Navy Department Civil Affairs Manual, Procedure for Military Gov- 
ernment Courts, OPNAV 13-23, November 15, 1944 

American Military Government of Occupied Germany (World War I), 
Colonel I. L. Hunt, U. S. Army, et al., mimeographed 1942 

Allied Military Government of Occupied Territory Plan, Proclama- 
tions, and Instruction for Military Government of Sicily, 2d ed., 
September 1943 

Consolidated Instructions for Allied Military Courts with Specimen 
Forms and Rules of Procedure, Allied Control Commission, Italy 

Supreme Headquarters, Allied Expeditionary Force Field Handbook 
for Cwil Affairs, France 

Supreme Headquarters, Allied Expeditionary Force Handbook fer 
Military Government in Germany prior to Defeat or Surrender, De- 
cember, 1944 

Reports on Military Government Activities in the Marianas and Other 
Islands, War Department, 1945 


{ 


THE MILITARY COMMISSION 839 


g. Laws of War; Law of Nations: 


The military commission has great authority under the laws of war. 
Francis Lieber, in Section 13 of his Instructions, recognizes military juris- 
diction ‘‘derived from the common law of war.’’ Such jurisdiction is 
also recognized in Field Manual 27-10. Attorney General Randolph stated 
in Military Commissions (11 Op. Atty. Gen. 299) that the law of nations 
is ‘‘essentially a part of the law of the land.’’ It is, moreover, stated in 
Ex parte Vallandigham (1 Wall. 249), ‘‘. . . military offenses which do 
not come within the statute must be tried and punished under the common 
law of war. Cases which do not come within the ‘rules and regulations 
of war,’ or the jurisdiction conferred by statute or court martial, are tried 
by military commissions.’’ War crimes in international law are enume- 
rated in chapters 6 and 11 of War Department Field Manual 27-10, Rules 
of Land Warfare, and in paragraphs 441-451 of chapter 14 of the British 
Manual of Military Law 1929. 

Article I, Section 8, Clause 1 of the Constitution empowers Congress 
‘‘to define and punish . . . Offenses against the Law of Nations.’’ Yet, 
as is stated in Military Commissions (11 Op. Atty. Gen. 313), ‘‘Congress 
has not undertaken to define the code of war nor to punish offenses against 
it.’’ ‘*Congress had,’’ it is said in Ex parte Quirin, ‘‘the choice of erystal- 
lizing in permanent form and minute detail every offense against the law 
of war, or of adopting the system of common law applied by military 
tribunals so far as it should be recognized and deemed applicable by the 
courts. It chose the latter course.’’ 

In addition to the power of Congress, the President of the United States, 
or the Secretary of National Defense or the Secretary of the Army acting 
on behalf of the President, may appoint and direct the procedure of the 
military commission. Yet, in the absence of direction from any of these, 
the commander in the field has absolute power over the military commis- 
sion. This doctrine is accepted in Military Commissions (11 Op. Atty. 
Gen. 305, 298, and 300) : ‘‘The commander of an army in time of war has 
the same power to organize military tribunals ... that he has to... 
fight battles. His authority in each case is from the law and usage of 
war’’; and, ‘‘Should Congress fail to create such tribunals, then, under 
the Constitution, they must be constituted according to the laws and 


usages of civilized warfare’’; and, ‘‘The law of war. . . declares what 
shall not be done. . . . The legitimate use of the great power of war, or 


rather the prohibitions upon the use of that power, increase or diminish 
as the necessity of the case demands.’’ It is further stated in Mechanics 
and Traders’ Bank v. Union Bank (22 Wall. 276), ‘‘A court established by 
... the commanding general ... will .. . be presumed to have been author- 
ized by .the President.’’ Birkhimer says at page 318: ‘‘Every nation 
determines for itself how it will regard the acts of its military officers. 
Unquestionably the general rule is to sustain them. In no other way can 
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they be brought to act boldly for the State. .. . The soldier who is to 
strike effectively against his country’s foes must not dread an enemy at 
the rear more dangerous to his fame and success than the braver one in 
front. Governments appreciate this fact, and therefore generally sustain 
the commanders of their forces in all their belligerent measures.”’ 


h. Law of Place in Which Offense Was Committed and in Which It Is 
Tried: 


The law of the place in which an offense was committed and the law of 
the place in which the offense is tried, if the places are not the same, are 
important as guides for the military commission, but such law in no sense 
governs the military commission. It need not be recognized, or it may be 
altered, by the military commander. The freedom of the commander is 
today nearly as absolute as it was when Francis Lieber prepared Section 
41 of his Instructions for armies of the United States in the field. The 
power of military law was described by the Duke of Wellington in the 
House of Lords as being ‘‘neither more nor less than the will of the general 
who commands the army”’ (quoted in U. S. v. Diekelman, 92 U. S. 520). 
These opinions are substantially corroborated by Oppenheim (II Jnter- 
national Law, 6th ed., 342) : ‘‘In carrying it (military administration) out 
the occupant is totally independent of the constitution and the laws of the 
territory.’’ General Order No. 4 of December 8, 1941, announcing the 
policy for military commissions in Hawaii, establishes sound criteria in 
providing that ‘‘military commissions will be guided by, but not limited 
to, the penalties authorized by the courts-martial manual, the laws of the 
United States, the Territory of Hawaii, the District of Columbia, and the 
customs of war in like eases.’’ During military occupation, the occupying 
forces are, of course, not subject to the law of the conquered territory. 


i. General Orders, Ordinances, etc., of Commanding General: 


Unless the military commission has contrary instructions from higher 
authority, it is governed by any regulations issued by the commanding 
general of the area in which it operates. 


3. Appointment of Military Commission 
The following have the power to appoint military commissions: 


Congress, under the powers noted in 2a(1) above 

The President, under the powers noted in 2a(2) above 

The Secretary of National Defense when empowered by or acting on 
behalf of Congress or the President 

The Secretary of the Army when empowered by or acting on behalf of 
Congress, the President, or the Secretary of National Defense 

The commanding general of a theater of operations, or a person to 
whom he has delegated such authority, including a military governor 

A commanding officer exercising general court-martial jurisdiction 
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Paragraph la of FM 27-5, OPNAV 50E-3, says, ‘‘ The theater commander 
bears full responsibility for military government. He is, therefore, usually 
designated as military governor, but may delegate both his authority and 
title to a subordinate commander.’’ Paragraph 8 of the same Manual 
says, ‘‘In occupied territory the commander, by virtue of his position, 
has supreme legislative, executive, and judicial authority, limited only 
by the laws and customs of war and by directives from higher authority,’’ 
and paragraph 9b thereof provides that ‘‘the theater commander must 
always have full responsibility for military government.’’ No specific 
authority by the President or the Secretary of National Defense or the 
Secretary of the Army is a prerequisite to the appointment of such com- 
mission, although, as a matter of policy, it is desirable for such commander 
to obtain specific authority. Paragraph 41 of FM 27-5, OPNAV 50E-3, 
says that it is advisable to delegate authority to appoint military com- 
missions to ‘‘division, force or other unit commanders in forward areas 
and to civil affairs officers in both forward and rear areas.’’ 


4. Jurisdiction of Military Commissions 
a. Concurrent and Exclusive: 
(1) Courts Martial and Military Commissions: 


Article of War 15 provides as follows: ‘‘The provisions of these articles 
conferring jurisdiction upon courts-martial shall not be construed as de- 
priving military commissions .. . of concurrent jurisdiction in respect 
of offenders or offenses that by statute or by the law of war be triable by 
such military commissions. . . .’’ 

Article of War 80 provides that a court martial or a military commis- 
sion may try any ‘‘person subject to military law’’ who deals in captured 
or abandoned property. 

Article of War 81 provides that a court martial or a military commission 
may try any person who relieves or attempts to relieve the enemy or who 
harbors or holds correspondence with the enemy or gives intelligence to him. 

Article of War 82 provides that a court martial or a military commis- 
sion may try any person who in time of war is accused of being a spy. 

Violations of Articles of War 80, 81, and 82 by military personnel and 
camp followers have been tried by military commission,® and there may be 
good reason at times for trying such persons by military commission for 
offenses not included in these three articles or not efficiently justiciable 
under the other Articles of War (like Article of War 96) if such offense 
is violative of the laws of war and not strictly of a military nature, or if, 
indeed, officers of high rank have offended against the law of nations. It 
is the general rule, however, that the following will not be tried by military 
commission : 


® Winthrop, op. cit., p. 838; Birkhimer, op. cit., p. 153. 
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(a) Persons subject to military or naval law of the United States or its 
allies 

(b) Persons entitled to the privileges of prisoners of war 

(ec) Persons having diplomatic immunity 


Paragraph 7c of FM 27-10 provides: ‘‘. . . it has generally been held 
that military commissions have no jurisdiction of such purely military 
offenses specified in the Articles of War as those articles expressly make 
punishable by sentence of court martial (except where the military com- 
mission is also given express statutory jurisdiction over the offense (A. W. 
80, 81, 82)).’’ General Order No. 4 of December 8, 1941, announcing the 
policy to be followed by military commissions under martial law in Hawaii, 
provides, ‘‘The jurisdiction thus given does not include the right to try 
commissioned and enlisted personnel of the United States Army and Navy. 
Such persons shall be turned over to their respective services for disposi- 
tion.’’ 


(2) Local Criminal and Civil Courts and Military Commissions in Occu- 
pied Territory: 


Military government courts, including military commissions, legally may 
assume jurisdiction over all criminal offenses committed in occupied terri- 
tory and over civil cases affecting the military government. The Hand- 
book for Military Government in Germany prior to Defeat or Surrender, 
1944, provides, in paragraphs 543 and 545, for supervision and review of 
trials by local courts, and, in paragraph 87, especially for review of sen- 
tences by German courts involving the death penalty or corporal punish- 
ment, and, in paragraphs 546 and 569, for transfer of cases to military 
government courts, particularly those in which the interests of the military 
government are affected. 

Normally, however, if the criminal and civil courts are open and are 
functioning properly and if the offense does not affect the interests of the 
United States or its allies or persons subject to the military or naval law 
thereof, military commissions do not ordinarily exercise jurisdiction. But 
if an offense has been committed against the laws of war by one not in the 
military service, such offense may be tried by a military commission even 
though the local criminal courts are open and functioning, and even 
though the offense is cognizable by such local criminal courts. The doc- 
trine is properly stated by Captain Stephen Vincent Benet at page 16 in 
the third edition of A Treatise on Military Law and the Practice of Courts- 
Martial: ‘‘many offenses which in time of peace are civil offenses, become 
in time of war military offenses, and are to be tried by a military tribunal 
even in places where civil tribunals exist.’’ In Ex parte Milligan (4 Wall. 
2) the Supreme Court granted a writ of habeas corpus and discharged 
Milligan, a civilian, largely on the ground that the civil courts were open 
and functioning and that Milligan, a citizen of a state which had not 
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seceded from the Union, might not be tried by a military commission. 
The Federal Court for the Southern District of New York in 1920, how- 
ever, in U. S. ex rel. Wessels v. McDonald (265 Fed. 754), declined to fol- 
low the Milligan case. And in Ex parte Quirin, the Supreme Court held 
that although the civil courts were open, a military commission had juris- 
diction to try saboteurs. In Military Commissions (11 Op. Atty. Gen. 
312) it is stated: ‘‘As has been shown, when war comes, the laws of war 
come with it. Infractions of the laws of nations are not denominated 
crimes, but offenses. Hence, the expression in the Constitution that ‘Con- 
gress shall have power to define and punish . . . offenses against the law 
of nations.’ Many of the offenses against the law of nations for which 
a man may, by the laws of war, lose his life, his liberty, or his property, 
are not crimes’’; and (ibid., p. 298) the conspirators who effected the assas- 
sination of President Lincoln ‘‘not only can but ought to be tried before a 
military tribunal’’; and (ibid., pp. 314-315), ‘‘The judge of a civil court is 
not more strongly bound under the Constitution and the law to try a 
criminal than is the military to try an offender against the laws of war’’; 
and (ibid., p. 317), ‘‘If the persons charged have offended against the laws 
of war,’’ it would be ‘‘palpably wrong for the military to hand them over 
to the civil courts. .. .’’ The Espionage Act of 1917 (40 Stat. 219; 50 
USCA 38) provides, ‘‘Nothing contained in this chapter or chapter 12 of 
this title (Vessels in Territorial Waters of United States) shall be deemed 
to limit the jurisdiction of . . . military commissions.’’ Moreover, Procla- 
mation No. 2561 of July 2, 1942 (7 Fed. Reg., No. 132, page 5101), pro- 
vides that any person acting under the direction of an enemy nation and 
committing, or attempting to commit, sabotage, espionage, or warlike acts 
or violations of the laws of war shall be subject to the laws of war and to 
the jurisdiction of military tribunals and shall not be entitled to remedy 
in the courts of the United States or its states except under regulations of 
the Attorney General approved by the Secretary of War. It is not neces- 
sary, however, that all offenses against the laws of war be tried by military 
commission. The nature and the degree of the offense, as well as judicial 
comity and common sense, will determine which tribunal should have 
jurisdiction. 


b. Over Persons: 


(1) Persons Subject to Military and Naval Law of the United States: 


As stated in paragraph 4a(1) above, for violation of Articles of War 
80, 81, and 82, persons subject to the military or naval law of the United 
States may be tried by either court martial (by general court martial only 
for violation of Article of War 82) or military commission, although for 
violation of all the Articles of War it has been the practice for courts mar- 
tial to exercise exclusive jurisdiction. In this connection, it is interesting 
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to note that chapter 31 of the United States of America (Visiting Forces) 
Act, 1942 (5 and 6 Geo. 6), recognizes the doctrine of international law 
that the military forces of one country who are visiting in another coun- 
try are subject to their own military law, and renders exclusive such juris- 
diction of the United States over its forces in the United Kingdom. On 
page 34 of Part II of British Notes on the Military Government of Occu- 
pied Enemy Territory it is said that ‘‘a civilian employee may be tried by 
court martial’’ and also by ‘‘military court if the Military Administrator 
so proclaims.’’ 


(2) Civilians of the United States Not in the Armed Forces but Follow- 
ing Such Forces: 


Such civilians are subject to the jurisdiction of the military commission 
under the same conditions as members of the armed forces. 


(3) Civilians of the United States Not in the Armed Forces or Not Fol- 
lowing Such Forces: 


Such civilians are subject to the jurisdiction of the military commission 
for offenses against the law of war. The conspirators against the life of 
President Lincoln were tried by military commission, as set forth in Mili- 
tary Commissions (11 Op. Atty. Gen. 297). Under martial law in Hawaii 
civilian citizens became subject to trial by military commission for major 
offenses—not necessarily violations of the laws of war—under the pro- 
visions of General Order No. 4, December 8, 1941. Proclamation No. 2561 
of July 2, 1942, declares that any persons who ‘‘act under the direction”’ 
of any nation at war with the United States shall be ‘‘subject to the law 
of war and to the jurisdiction of military tribunals’’; this would appear to 
include not only aliens but also citizens of the United States. In Ez parte 
Quirin it was argued that two of the petitioners for a writ of habeas 
corpus, one of whom had been actually naturalized and the other impliedly 
naturalized, repudiated their American citizenship under the Nationality 
Act of 1940 (54 Stat. 1168; 8 USCA 801). 


(4) Merchant Seamen : 


Ordinarily, merchant seamen who commit offenses aboard ship are under 
the jurisdiction of the nation whose flag the ship flies. In general, Ameri- 
can merchant seamen serving with the Army or the Navy are subject to 
the jurisdiction of the armed force with which they are serving. During 
World War II, arrangements sometimes were made between the Army, 
the Navy, the War Shipping Administration, and Department of State 
representatives to govern jurisdiction over merchant seamen who had com- 
mitted offenses ashore on foreign territory. Although there is no legal 
objection to the trial by a military occupant of a merchant seamen under 
the jurisdiction of a friendly foreign nation for an offense committed within 
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the territory of the occupant, it is better practice to surrender the merchant 
seaman to such foreign nation for trial. 

(5) Friendly Aliens: 

In general, friendly aliens when not subject to military jurisdiction have 
the status of civilian citizens not in the armed forces or not following such 
forces, and are amenable to trial by military commission. If, however, 
they are not resident, or have committed no offense, in the United States 
or in an area occupied by the United States, and if their violation of the 
law of war does not affect the safety of our troops or does not interfere 
with our military mission, they should not be subjected to trial by United 
States military commission. 

If, however, such friendly aliens are in the Army of the United States 
or are following or accompanying it, their status is that of citizens of the 
United States. The doctrine is correctly stated at page 207 of Volume 
II of the sixth edition of Oppenheim’s International Law that subjects of 
an allied nation who enter the armed forces of a belligerent ‘‘are in no 
better and no worse position, as regards the enemy, than the subjects of 
the States whose forces they have joined.’’ Nor are they in better or worse 
position than the natives of the armed forces whom they have joined. 

Persons subject to the military or naval law of an allied nation, although 
legally subject to trial by military commission of the occupant whose laws 
they have offended against, should, in general, be delivered to the forces 
of that nation for trial. This is particularly true in the case of joint occu- 
pation by two nations. 


(6) Displaced Persons: 


Displaced persons may be tried by military commissions, or other mili- 
tary courts, of the military power exercising control over the area in which 
they are held; or, with the consent of such military power, by the native 
courts. Paragraph 88 of the Handbook for Military Government in Ger- 
many, 1944, provides for the trial of displaced persons who are nationals 
of any of the United Nations by either military government courts, or, with 
the approval of military government officers, by German courts. 


(7) Neutrals: 


In general, subjects of neutral states do not bear enemy character. Ac- 
cording to American practice, however, they may assume enemy character 
by continuing to be domiciled in enemy territory after the outbreak of 
hostilities. Conversely, enemies who are domiciled in a neutral country 
after the outbreak of hostilities lose their enemy character. Either is sub- 
ject to trial by military commission for violation of the laws of war.’ 

10Chapter 2, Title 18, USCA, 21-39, defines offenses against neutrality. See also 


Article 17, Hague Convention No. IV (paragraph 400, FM 27-10); paragraph 108, 
Handbook for Military Government in Germany; and Oppenheim, op. cit., pp. 218-219. 
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(8) Enemy Aliens: 


As early as the beginning of the eighteenth century, it was established in 
Sylvester’s Case (7 Mod. 150), ‘‘If an alien enemy come into England 
without the queen’s protection, he shall be seized and imprisoned by the 
law of England, and he shall have no advantage of the law of England.”’ 
Presidential Proclamation No. 2561 of July 2, 1942, provides that enemy 
aliens who enter or attempt to enter the United States in time of war and 
are charged with committing or attempting to commit sabotage, espionage, 
or hostile or warlike acts are subject to the jurisdiction of military tribu- 
nals and are denied access to tribunals of the United States and the States 
thereof except under regulations of the Attorney General approved by the 
Secretary of War. Because of this proclamation, it was decided in Bern- 
heimer v. Vurpillot (D. C. Pa. 1942, 42 F. Supp. 830) that citizens of the 
Reich should be denied access to United States courts, although the action- 
able events occurred before the declaration of war. It was properly stated 
in this ease, ‘‘ Generally, in time of war no nation will permit a citizen of an 
enemy country to use its courts in any way which might be hurtful to it, or 
helpful to the enemy, in prosecution of the war.”’ 

United States military tribunals may also try alien enemies in territory 
under American martial law. 


(9) Prisoners of War: 


Article 63 of the Geneva Convention of July 27, 1929, relative to the 
Treatment of Prisoners of War (paragraph 136, FM 27-10) provides that 
prisoners of war must be tried ‘‘by the same courts and according to the 
same procedure as in the case of persons belonging to the armed forces of 
the detaining power.”’ 


(10) Diplomats: 


Except when directed by Congress, the President, the Secretary of Na- 
tional Defense, or the Secretary of the Army, persons entitled to diplo- 
matic immunity should not be tried by military commission. 


ce. Offenses: 


The military commission in general has jurisdiction over offenses: 


(1) Against the law of nations and the law of war 

(2) Affecting adversely the security of the military forces 

(3) Hindering the purposes of the military mission or of the military 
government 

(4) Violative of military orders or regulations 

(5) Of a civil nature in occupied territory, particularly when such 
offenses or actions affect the military 

(6) Of a criminal nature in occupied territory. Jurisdiction is ordi- 
narily not assumed, however, unless the criminal and civil courts 

are not functioning, or, if functioning, are believed to be ineffi- 

cacious in the dispensation of justice 
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(7) Committed outside the occupied territory provided the offenders 
are within the occupied territory. However, Hitler and other 
major war criminals are to be indicted and tried by international 
military tribunals although they are believed not to be within the 
occupied area of Germany 


Civil claims against occupying Powers should be adjudicated by the 
occupants. During World War II, United States claims commissions and 
agencies were established to settle such claims. 

Paragraph 42¢ of Field Manual 27-5, OPNAV 50E-3, provides that a 
military commission may exercise jurisdiction over offenses ‘‘against the 
laws and usages of war’’ and violations of the ‘‘ proclamations, ordinances, 
regulations or orders promulgated by the theater commander or by his 
authorized subordinates.’’ Section 3 of Article II of Proclamation No. 4 
of the AMGOT plan gives allied military courts jurisdiction over offenses 
against the laws and usages of war; offenses under proclamations, orders, 
and regulations of the allied military government; and offenses against 
Italian law, provided that ‘‘the military governor or an officer acting under 
his authority shall have ordered the trial of the case or class of cases by a 
military court.’’ Article II of Ordinance No. 2 of Handbook for Military 
Government in Germany gives military government courts jurisdiction 
over offenses against the laws and usages of war, offenses under any 
proclamation, law, ordinance, notice, or order issued under the authority 
of the military government or the allied forces, and offenses under the laws 
of the oceupied territory. Section 3, Article II, of Proclamation No. 3, 
issued in the Marianas, gives exceptional military courts practically identi- 
eal jurisdiction. Birkhimer, at pages 359 and 360, states the principle 
succinctly: ‘‘. . . the conqueror . . . has full authority to have all cases, 
civil or criminal, affecting all persons, arising in the conquered district, 
determined before tribunals convened by his authority.’’ 


d. Place: 


The military commission ordinarily exercises jurisdiction only in the area 
actually under military control or occupation. The authoritative defini- 
tion of occupied territory is contained in paragraph 271, Field Manual 
27-10, which quotes Article 42, H. R.: ‘‘Territory is considered occupied 
when it is actually placed under the authority of the hostile army. The 
occupation extends only to the territory where such authority has been es- 
tablished and can be exercised.’’ Paragraph la, Field Manual 27-5, 
OPNAV 50E-3, provides that military government (which always has au- 
thority to appoint military commissions) is exercised over ‘‘enemy terri- 
tory, or allied or domestic territory recovered from enemy occupation, or 
from rebels treated as belligerents’’ when the occupying force ‘‘has sub- 
stituted its authority for that of the sovereign or a previous government.”’ 

The military commission may function also within the United States, 
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or within its territories, as in Hawaii, in which the inhabitants are not 
treated as belligerents. The place of trial need not be that in which the 
offense was committed. In Ez parte Quirin, a commission was appointed 
to try in Washington, D. C., offenses committed in New York and in Florida. 
Germans who, during World War I, seized French private property and 
transported it to Germany in contravention of Article 46 of the Annex to 
Hague Convention No. IV of October 18, 1907 (paragraphs 323-326, FM 
27-10), were held to be punishable by French criminal courts." 


e. Time: 


Offenses committed before a formal declaration of war or before the dec- 
laration of martial law may be tried by military commission.’* Bernard 
Julius Otto Kuehn was tried on February 21, 1942, by a military commis- 
sion in Honolulu for conspiring with Japanese officials to betray the United 
States fleet to the Imperial Japanese Government four days before the at- 
tack on December 7, 1941. Many persons have been tried at Nuremberg by 
international military tribunals for offenses committed before a formal 
declaration of war. The military commission has jurisdiction over offenses 
committed during an armistice. Offenses committed after the ratification 
of a treaty of peace by the hostile parties or after declaration by competent 
authority of the termination of the war, however, are not cognizable by 
military commissions.** Needless to say, a treaty of peace may make such 
arrangements for the trial of offenses committed after the conclusion of 
peace as the parties to the treaty may agree upon. 

11 James W. Garner, International Law and the World War, Vol. II, pp. 478-480. 


12 Digest of Opinions of The Judge Advocate General, 1912, p. 1067. 
13 Ibid., p. 1068. 


RECENT DEVELOPMENTS WITH RESPECT TO THE 
CONTINENTAL SHELF 


By Ricuarp YOUNG 


Harvard University Law School 


The proclamation of the President of the United States on September 
28, 1945,1 declaring as a matter of policy that the natural resources of the 
subsoil and sea bed of the continental shelf appertain to the United States, 
proves to have offered a marketable concept in the marts of international 
law. Six States have followed the example in the last three years, with 
certain notable modifications of their own, and it appears not improbable 
that the principle thus put forward may gain increasing acceptance in in- 
ternational practice. It seems appropriate therefore briefly to review 
various developments with respect to jurisdiction over the continental 
shelf, the epicontinental sea, and their resources. 

The United States proclamation has already been the subject of comment 
in this JoURNAL, where its significance as a new departure has been re- 
marked upon.” While it undoubtedly turned fresh ground in undertaking 
by such means to extend national jurisdiction over submarine areas outside 
of territorial waters, its approach was not without harbingers, both in the 
writings of publicists and in the practice of states. As early as 1916 a 
Spanish expert, concerned over the depletion of fisheries, urged that terri- 
torial waters be extended to include the whole continental shelf, where the 
important food species chiefly flourished.* Similar recognition of the im- 
portance of the shelf with respect to fisheries was being voiced simultane- 
ously by Argentine writers * who emphasized the need for adequate con- 
trols, and this concern was reiterated some years later in the League of 
Nations Committee of Experts for the Progressive Codification of Inter- 
national Law.’ In quite another connection, the year 1916 also saw the 
assertion by the Russian Imperial Government of a claim to certain un- 
inhabited islands north of Siberia on the ground that they formed ‘‘the 


1 Proclamation No. 2667, 10 Federal Register 12303. 

2?Edwin Borchard, ‘‘Resources of the Continental Shelf,’’ this JourNaL, Vol. 40 
(1946), p. 53; J. W. Bingham, ‘‘The Continental Shelf and the Marginal Belt,’’ ibid., 
p. 173. 

8 DeBuren, later Spanish Director-General of Fisheries, cited in League of Nations 
Document C.196.M.70.1927.V. (1927), p. 63. 

48. R. Storni, Intereses Argentinos en el Mar (1916), p. 38 ff.; J. L. Suarez, Dip- 
lomacia Universitaria Americana (1918), pp. 174, 180 ff. 
‘ 5Committee Report, League of Nations Document C€.196.M.70.1927.V. (1927), pp. 
3-65. 
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northern continuation of the Siberian continental shelf’’—an assertion 
repeated by the Soviet Government in 1924.° 

Also of significance as a precedent, although it did not refer in terms 
to the continental shelf, was the treaty of February 26, 1942, between 
Venezuela and the United Kingdom, undertaking to dispose of the sub- 
marine areas of the Gulf of Paria.?’ The Gulf, which separates Venezuela 
from Trinidad, is about 70 miles long by 35 miles wide, with openings at 
each end of some six and ten miles respectively; it is very shallow, and 
petroleum deposits are reported to lie beneath its waters. By the agree- 
ment, each state undertook to recognize ‘‘any rights of sovereignty or 
control which have been or may hereafter be lawfully acquired’’ by the 
other over submarine areas on their respective sides of an arbitrary 
boundary line. ‘‘Submarine areas’’ were defined as ‘‘the sea bed and 
sub-soil outside of the territorial waters of the High Contracting Parties.’’ 
It was expressly provided that nothing in the treaty should affect in any 
way the status of the waters of the Gulf, or any rights of navigation on 
the surface of the sea outside of territorial waters. Subsequently Great 
Britain, by Order-in-Council of August 6, 1942, annexed the submarine 
areas on its side of the boundary and attached them to Trinidad for ad- 
ministrative purposes; Venezuela was described as having taken similar 
action in its part of the Gulf. While these transactions can be supported 
on other grounds,°® the location of the Gulf on the continental shelf makes 
the arrangement one of particular interest. 


* 


1. United States of America 


President Truman’s proclamation of 1945 made no claim on behalf of 
the United States to ‘‘sovereignty,’’ ‘‘title,’’ or ‘‘ownership’’ of the conti- 
nental shelf. It only declared it to be the national policy to regard the 
natural resources of the subsoil and sea bed of the shelf as ‘‘appertaining 
to the United States, subject to its jurisdiction and control.’’ The language 
is reminiscent of the Guano Islands Act of 1856, which provides that under 
specified conditions guano islands may, ‘‘at the discretion of the President 
of the United States, be considered as appertaining to the United States.’’ *° 
The character as high seas of the waters above the shelf, together with the 
right to their free navigation, was unconditionally recognized, and it was 
further provided that where the continental shelf extended to the shores 


6 Imperial declaration of Sept. 29, 1916; Soviet memorandum of Nov. 4, 1924. French 
texts in V. L. Lakhtine, Rights over the Arctic (1928), pp. 43-45. 

7 Great Britain, Treaty Series, No. 10 (1942), Cmd. 6400. 

8 Great Britain, Statutory Rules and Orders, 1942, Vol. I, p. 919. 

9 See F. A. Vallat, ‘‘The Continental Shelf,’’ British Year Book of International Law, 
Vol. XXIII (1946), p. 333. 

1011 Stat. 119. 
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of another state, or was shared with an adjacent state, the boundary should 
be determined by mutual agreement based on equitable principles. 

By the terms of an executive order issued on the same day, the natural 
resources thus claimed were placed for administrative purposes under the 
jurisdiction and control of the Secretary of the Interior, pending the en- 
actment of any relevant legislation.’ Neither the proclamation nor the 
order defined the term ‘‘continental shelf,’’ but an accompanying press 
release described it as that area adjacent to the continent covered by no 
more than 100 fathoms of water. The order further stated that neither 
it nor the proclamation should be deemed to affect the determination by 
legislation or judicial decree of any issues between the Federal Government 
and the several States regarding the ownership or control of the conti- 
nental shelf within or outside the three-mile limit.’” 

With respect to the attitude of other governments, it is understood that 
the substance of the proclamation was communicated to the Governments 
of Canada, Mexico, the Soviet Union, and the United Kingdom, as the states 
more directly affected by the United States’ claim.’* None of these is 
known to have made any public objection; of the four, only Mexico has 
announced any similar action of its own. 


2. Mexico 


On October 29, 1945, the President of Mexico issued a declaration, mod- 
elled on the American proclamation of a month earlier, asserting Mexican 
jurisdiction, protection and control over the continental shelf bordering 
its territory, and announcing that appropriate legislation, and, if neces- 
sary, treaties, would be sought by the government to implement this 
position.1* Any intent to challenge legitimate rights of third parties based 
on reciprocity, or rights of free navigation on the high seas, was expressly 
disclaimed ; the sole purpose of the action was said to be the conservation 
of resources for ‘‘the welfare of the nation, the continent and the world.’’ 

Pursuant to its announcement, the Executive subsequently sent pro- 
posals for the amendment of Articles 27, 42, and 48 of the Mexican Con- 
stitution to both houses of Congress, where they are reported to be pending. 
The proposals would effect the following alterations. In Article 27, ex- 


11 Executive Order No. 9633, Sept. 28, 1945, 10 Federal Register 12305. No adminis- 
trative actions appear to have been taken by the Secretary of the Interior under this 
order, and no legislation has yet been enacted. 

12 At the time this question was about to be litigated in the case of United States v. 
California, 332 U. 8. 19, decided on June 23, 1947. Although action by States of the 
United States with respect to the continental shelf falls outside the scope of this com- 
ment, mention may be made in passing of the Texas Act of May 23, 1947, extending 
that State’s boundary to the edge of the continental shelf. General Laws of Texas, 
1947, Ch. 253. 

13 Letter from the Department of State, April 28, 1948. 

14 Excelsior (Mexico City), Oct. 30, 1945. 
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press statements would be inserted declaring direct national ownership 
not only of the continental shelf and sea bed, but also of the sea waters 
covering them, to the extent fixed by international law; this would assimi- 
late the status of these waters to that of territorial waters under the pres- 
ent wording of the article. Article 42, defining the national territory, 
would be amended to include the continental shelf ‘‘covered by sea waters 
up to two hundred meters of depth at the level of the low tide’’ and the 
submarine bed of Mexican islands, naming specifically Guadelupe and 
Revillagigedo in the Pacific Ocean. Article 48 would be re-phrased to pro- 
vide that islands in both oceans, the continental shelf, and the submarine 
bed be attached directly to the Federal Government, with the exception of 
those islands over which the States had theretofore exercised jurisdiction. 
Except for the reference to international law in Article 27, the actual text 
of the proposed amendments makes no specific allowance for rights of other 
states or for recognition of the high seas character of waters above the 
continental shelf. 


3. Argentina 


Argentina, which has a broad expanse of continental shelf off much of its 
coast, followed the example of the United States and Mexico about a year 
later. On October 11, 1946, a decree of the President of the Argentine 
Republic declared the Argentine epicontinental sea and continental shelf to 
be ‘‘subject to the sovereign power of the nation,’’ but with a guarantee 
that this would not affect the character of the waters for purposes of free 
navigation.’® Reference was made in the preamble to an earlier decree 
of January 24, 1944, as having asserted categorical sovereignty over the 
shelf and sea; but this earlier decree in fact only established zones of 
mineral reserves along the coasts and in the epicontinental sea without 
mention of the continental shelf or of the basis for its action.*° The 1946 
decree, after referring to the statements of the American and Mexican 
Presidents as assertions of sovereignty over their respective peripheral seas 
and shelves (an error with respect to the United States proclamation), 


went on to describe the doctrine as being ‘‘implicitly accepted in modern 
international law.’’ ** 


15 Decree No. 14,708/46, Boletin Oficial de la Republica Argentina, Dec. 5, 1946; 
English translation in this JoURNAL, Supp., Vol. 41 (1947), p. 11. 

16 Decree No. 1,386/44, Boletin Oficial, March 17, 1944. 

17 Professor P. C. Jessup (‘‘Sovereignty in Antarctica,’’ this JouRNAL, Vol. 41 
(1947), p. 117) has noted that the doctrine had earlier received some support in writings 
of modern Argentine jurists, particularly Dr. Ruiz Moreno and Dr. Podesta Costa. 
Both these writers, though not referring to the continental shelf as a basis for a claim, 
admit that the bed of the high sea may be acquired through occupation. I. Ruiz 
Moreno, Derecho Internacional Publico (1940), Vol. II, p. 49; L. A. Podesta Costa, 
Manual de Derecho Internacional Publico (1943), p. 99. 
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The extent of the shelf and sea claimed by Argentina is nowhere defined 
in the instrument. This studied lack of precision may be of practical im- 
portance in connection with Argentina’s Antarctic claims, which comprise 
a sector bounded by the 25th and 74th meridians west of Greenwich. In 
support of these, Argentina has laid considerable stress on the argument 
of geographical propinquity; and though the waters between South 
America and Antarctica considerably exceed 100 fathoms in depth, there 
are connecting geological structures between the two land masses which 
might be brought within an expanded continental shelf doctrine.** 


4. Nicaragua 


According to press reports, the Congress of Nicaragua on May 1, 1947, 
adopted a declaration extending the national sovereignty over the adjacent 
continental shelf, which, on the Atlantic side, is the most extensive in Cen- 
tral America.’® The text of this act has not been available to the writer, 
but it is understood to set the boundary of the area claimed at the 200- 
meter line, thus following the Mexican precedent in fixing a precise limit 
on a basis of depth. 


5. Chile 


By a Presidential declaration dated June 23, 1947, it was announced that 
‘‘the Government of Chile confirms and proclaims the national sovereignty’’ 
over the continental shelf and the epicontinental sea adjacent to its coast.”° 
While in the preamble reference was duly made to the prior actions of the 
United States, Mexico and Argentina as being evidence of international 
recognition of the validity of such a step, the operative provisions indicate 
a somewhat different and more ambitious approach. Clearly rejecting any 
implied limit of jurisdiction at the 100-fathom or 200-meter line, the de- 
claration made an express assertion of sovereignty over the continental 
shelf regardless of the depth of water, and also over the epicontinental 
sea regardless of depth and to whatever extent necessary to preserve the 
natural resources therein. A line 200 marine miles distant from and 
parallel to the coast was then laid down as the limit of the waters within 
which Chile proposed to exercise protection and control, but without 
prejudice to any subsequent changes; a similar zone was also claimed on 
all sides of Chile’s island possessions, presumably including such points as 
Juan Fernandez, which is some 400 miles from the mainland, and Easter 
Island, which is more than 2,000 miles distant. The declaration further 


18 It may be noted in connection with Argentine claims that the Falkland (Malvinas) 
Islands are located on the South American continental shelf, even under the 100-fathom 
definition. 

19 New York Times, May 2, 1947. 

20 El Mercurio (Santiago), June 29, 1947. 
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recognized ‘‘similar legitimate rights of other states, on the basis of reci- 
procity,’’ and repudiated any intent to affect ‘‘the rights of free naviga- 
tion on the high seas.’’ 

The reasons for Chile’s departure from the formula developed in the 
earlier actions of other states are probably to be found in the facts of its 
geographical position. The continental shelf, in the strict 100-fathom 
sense, is narrow along the Chilean coast (as it is along the entire Pacific 
coast of South America), and a claim thus limited by depth would yield 
far less than it would yield, for example, off the shores of Yucatan. In 
advancing a shelf doctrine not thus restricted, Chile may be looking hope- 
fully toward a successful claim to the so-called ‘‘Chilean Rise,’’ a high 
submarine plateau adjoining the coast which, though deeply submerged, is 
still distinctly set off from the neighboring abysses of the eastern Pacific. 
In addition, Chile has the same reasons as Argentina for advancing a view 
with respect to the continental shelf which will lend support to its claim 
of a segment of the Antarctic between 53° and 90° west longitude.** 


6. Peru 


Peru lost little time in following up the action of its neighbor to the 
south. On August 1, 1947, a Presidential decree was promulgated in terms 
which adhered closely to those of the Chilean declaration.?? As in the 
earlier instrument, full sovereignty was asserted over the continental shelf 
and epicontinental sea regardless of depth, and a similar 200-mile limit 
for protection and control was established parallel to the mainland coast 
and around the Peruvian islands. The ‘‘right of free navigation of ships 
of any nation, as per international right,’’ was declared to remain un- 
affected. Doubtless the form of the claims put forward was governed by 
reasons similar to those in the case of Chile, inasmuch as Peru has an even 
narrower coastal shelf above the 100-fathom line, and even greater depths 
of water close to shore. An additional ground for protecting the fishery 
resources, however, was advanced in a statement that the fish were an 
essential food supply of the birds which produced the important guano 
deposits on islands of the Peruvian littoral. 


7. Costa Rica 


The most recent development to come to the notice of the writer is the 
action of Costa Rica. A decree-law of July 28, 1948, is reported to have 
put forth a claim to the continental shelf on both the Atlantic and Pacific 
coasts of Costa Rica out to a limit 200 miles offshore, regardless of the depth 
of water. The action therefore appears to follow in form the precedents 
established by Chile and Peru. 

21 On his visit to the Antarctic in February, 1948, the President of Chile declared that 
Chilean territory now ‘‘extends from Arica to the South Pole.’? New York Sun, Feb. 


24, 1948. 
22 Decree No. 781, El Peruano—Diario Oficial, Aug. 11, 1947. 
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8. Cuba 


In addition to the foregoing actions, steps of similar character have been 
under consideration in Cuba, although it is understood that they have not 
been completed. In December, 1946, legislation was introduced in the 
Cuban Congress to amend Article 3 of the Constitution by including in 
the national territory there defined the ‘‘insular shelves . . . up to those 
points at which the depth of the sea is two hundred marine fathoms.’’ ** 
The proposed extension of jurisdiction to the 200-fathom line was pre- 
sumably dictated by the precipitous character of the Cuban insular shelf, 
which in many places offshore falls steeply. Opposition to the proposal 
was voiced in some Cuban circles on the ground that it would be of rela- 
tively small benefit to the nation because of the narrowness of the shelf, 
and it was further pointed out that recognition of the doctrine by Cuba 
might operate to bar Cuban access to shelf areas claimed by neighboring 
countries.** This might be of particular importance with respect to fish- 
eries off the coasts of Florida and Mexico. 


This summary of the actions of Latin American states indicates that, 
while all have relied for support on the United States proclamation of 1945, 
they have gone considerably beyond their prototype in at least two respects: 
(1) they undertake to effect a categorical extension of sovereignty over the 
continental shelf and sea bed; and (2) they propound a further claim to 
the waters themselves of the epicontinental sea. With respect to the first 
point, the difference between the United States proclamation and the other 
declarations is perhaps largely verbal; regarding the sea bed and subsoil, 
it is difficult to see much distinction in practical effect between sovereignty 
on the one hand and appurtenance, jurisdiction and control on the other. 
But with respect to the second point, the differences are more substantial, 
and indicate divergence in the purposes sought to be accomplished. 

The United States proclamation declared it to be the national policy to 
extend authority over the resources of the sea bed and subsoil of the conti- 
nental shelf, primarily, petroleum. There was no intent to control, under 
the shelf doctrine, fisheries or other resources in the sea itself. This was 
done, in quite a different manner (though perhaps one equally debatable), 
by another proclamation of the same date as that on the continental shelf. 
In this instrument the President asserted the right of the United States 
to establish fishery conservation zones in areas of the high seas contiguous 
to the coasts of the United States, either unilaterally or in concert with 
other interested states; the character of the waters as high seas and the 
right to free navigation were declared to remain unaffected.2> The claim 


23 Cuban press report, Dee. 11, 1946. 

*4 Gustavo Gutierrez, ‘‘La libertad del mar y las plataformas continental e insular,’’ 
Anuario de la Sociedad Cubana de Derecho Internacional, 1947, p. 225. 

25 Proclamation No. 2668, Sept. 28, 1945, 10 Federal Register 12304. 
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made no reference to the continental shelf, but proceeded on a general 
theory of the right of a coastal state to protect its contiguous fisheries; the 
zone concept was doubtless derived from the customs enforcement areas 
authorized by the Anti-Smuggling Act of August 5, 1935.7° 

The Latin American states, however, have sought in their actions to 
achieve both objectives through a single comprehensive claim to the conti- 
nental shelf and to the waters over it. This assertion of sovereignty goes 
beyond anything put forward in either of the United States proclamations. 
It presumably implies, for example, sovereignty in the airspace over the 
claimed areas—a question of the first importance, for, in the absence of 
international agreements and conventions, there is no right of innocent 
passage by air. Even on the surface, though rights of free navigation 
be recognized in such a claim, there is in the claim itself an infringement, 
in principle at least, of traditional views on the character of the high 
seas. It may be debated whether this theoretical impairment is harmful, 
in view of the desirability of conserving resources and so long as adequate 
guarantees of free passage, by air as well as by sea, are forthcoming. But 
recognition of the need for reasonable measures of control within the limits 
of the geographical continental shelf should not be permitted to beget a 
distorted application of the continental shelf theory to areas beyond these 
limits. Claims which expressly disregard depth as a criterion, and which set 
an arbitrary limit 200 miles at sea, may justly be suspected of employing 
the continental shelf as protective cover for assertions of a wholly dif- 
ferent character. Whether or not a 200-mile limit is desirable, it should 
not be received under the guise of an application of the continental shelf 
doctrine unless the geographical facts justify it. Where measures of con- 
trol beyond the shelf are needed, they should be rested on other and more 
appropriate grounds. 

Any widespread adoption of the continental shelf theory, even when 
confined within strict factual limits, must result sooner or later in con- 
flicts of jurisdiction between two or more states. Such controversies have 
not yet arisen only because of the location of the nations which have sub- 
scribed to the doctrine, but they are bound to occur if it continues to 
gain wider acceptance. In many areas of the world, the continental shelf 
is relatively well defined and presents few difficulties; its seaward edge 
coincides quite frequently with the 100-fathom depth line which is com- 
monly (though not altogether accurately) spoken of as marking the shelf 
limit. Elsewhere, however, two kinds of problems may be envisaged: 
(1) where the shelf is broken and difficult to determine with accuracy ; and 
(2) where whole seas or gulfs, bordered by several riparian states, are 
located on the shelf. 

The first situation may arise, for example, in the area between Maine, 
Nova Scotia and Newfoundland, where the geological structure is said 
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to be a submerged extension of the Appalachian mountain system. There 
submarine valleys dip below the 100-fathom mark, and ridges rise above 
it; amid such confusion, a high measure of agreement among the interested 
parties would be essential to any satisfactory application of a shelf theory. 
The second situation presents itself acutely in European waters, where 
the English Channel, the North and Baltic Seas, and most of the Adriatic 
never exceed 100 fathoms in depth. Similar difficulties also occur in the 
Persian Gulf, in the East Indies, on the China coast, and in Arctic waters: 
thus, in Behring Strait the continental shelves of America and Asia blend 
without a break. 

The development of the continental shelf doctrine, as well as its possible 
over-development in some instances, is symptomatic of the widespread 
dissatisfaction with existing doctrines on maritime jurisdiction. The con- 
fused state of the subject, particularly with reference to the marginal sea 
and to fisheries, has long been common knowledge, more especially since 
the discussions at the Hague Codification Conference of 1930. Some re- 
consideration in the light of modern conditions seems imperative, for the 
effectiveness of international law is not promoted by blind insistence upon 
antique rules. Regard must be had for new factors, of which one is the 
increasing importance of the resources in the sea bed and subsoil. 

In such a re-appraisal, the continental shelf theory, properly limited, 
appears to present a realistic approach. It connects the sea-bed resources 
with the adjacent coastal state, which is best fitted by location and self- 
interest to make use of them; yet at the same time it places a limit on the 
legal claim which matches the limit of practical exploitation. The merits 
of such an accord between practice and theory are not to be underrated. 
Numerous difficulties, of course, are evident, but no more than any other 
suggested approach would create, and certainly no more than plague the 
subject today. The amicable settlement worked out in the Gulf of Paria 
demonstrates that the problems involved in submarine areas, though 
intricate, are not insoluble. Many obstacles would vanish if the general 
principles applicable to the continental shelf were to be authoritatively 
laid down, and it is suggested that here may be a challenging subject for 
international legislation. 


EDITORIAL COMMENT 


THE KASENKINA CASE 


On August 12, 1948, Soviet Commissar Molotov published a note * protest- 
ing against the treatment accorded the Russian school-teachers who seem 
to have bought tickets on the S. S. Pobeda, a boat which sailed for the 
Soviet Union on July 31st. As far as we can make out, these teachers, three 
in number, two a married couple and three children, declined to go back to 
Soviet Russia and underwent various fates since then. The most interest- 
ing is that of Mrs. Kasenkina, who jumped from a third-story window in 
the Soviet Consulate, unknown to Mr. Molotov, and lies now in a bed in 
Roosevelt Hospital. 

Mr. Molotov proceeds from the assumption that Soviet Russia enjoys 
some sort of extraterritoriality in the United States, for he seems to believe 
that the Russian Consul was privileged to detain Mrs. Kasenkina against 
her will and deliver her to another boat sailing for the Soviet Union. This 
pleasure the lady seems to have resented, or sought to escape, for she 
jumped from the window with suicidal intent. The Soviet Ambassador 
seems to have tried to persuade her to sign an affidavit declaring that she 
was a willing prisoner, and the United States authorities seem greatly to 
be blamed by Mr. Molotov for permitting this false imprisonment to occur. 
Some of the facts stated by Mr. Molotov seem to be in doubt. He insists 
that she was kidnapped by a ‘‘ White Guard gangster organization,’’ but it 
seems more probable that she sought refuge in the organization known as 
the Reed Farm of the Tolstoy Foundation. It is doubtful whether the 
Russian case is helped by referring to this Foundation as a ‘‘ White Guard 
gangster organization.’’ 

The Soviet Consul made the mistake of taking her physically from this 
group. Whether she went voluntarily or not is one of the puzzles raised 
by the case. The jump from a window might indicate that even if she 
went of her own free will, she later changed her mind. Mr. Molotov did 
not know of this change of heart, otherwise he might have written a dif- 
ferent note, but throughout there runs a thought that the Russian Consul 
was empowered to exercise control over a Russian citizen, and that assump- 
tion, arising presumably from the Roosevelt-Litvinoff agreement of No- 
vember 16, 1933,? we must emphatically deny. 

Mr. Molotov may have been led into his mistake by the fact that the 
United States permits a foreign consul to exercise the jus avocandi over 
his fellow nationals, but any control that they might permit a foreign 
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consul to exercise is based on voluntary consent, and nothing in American 
law permits a foreign consul to imprison a fellow national. The offense 
committed by the Russian Consul entitles the United States to withdraw 
his exequatur. The action of the Soviet Ambassador in endeavoring to get 
Mrs. Kasenkina to sign an affidavit to the effect that she was detained of her 
free will seems a little more severe than the offense of Lord Sackville-West 
in writing the Murchison letter for which he was expelled as British am- 
bassador in the last century. One lesson that the State Department ought 
to give to all persons concerned in the case is that foreign consuls, including 
the Russian Consul, do not enjoy extraterritorial control over their fellow 
nationals in this country and that any attempt at the exercise of false 
imprisonment is punishable by American law. 

What is to be done with the Russian teachers is determinable by American 
authorities and not by Russian. 

There seem to be Russian citizens in many countries who have no desire 
to go back to the Soviet paradise. Perhaps the foreign ministers will have 
to meet again to determine how these refugees shall be dealt with in the light 
of existing immigration statutes. 

This editorial was written on August 15, 1948 after receipt of the Molotov 
note but before there were any further developments in the case. 


EpWIN BoRCHARD 


THE PALESTINE PROBLEM BEFORE THE UNITED NATIONS 


In the two months between the going into effect of the truce in Palestine 
in the middle of July, 1948, and the meeting of the General Assembly of 
the United Nations in Paris in the middle of September, there occurred 
a lull in the discussion of the problem and—with the exception of sporadic 
fighting in Palestine more or less in violation of the truce on both sides—in 
action connected therewith. This permits what may be a useful review 
and appraisal of the situation at the time of the meeting of the General 
Assembly of 1948. 

The question was brought before the United Nations in April 1947, by 
Great Britain, it will be recalled, under Article 10 of the Charter. The 
United Nations was asked to investigate the situation, study the problem, 
and recommend a solution. At once the Arab states protested that to speak 
of a Palestine problem was to distort the issue and that the admission of 
other considerations—refugees, religious interests, and so on—into the dis- 
cussion was likewise improper. According to this view the only issue was 
that of termination of the Mandate, and independence for Palestine, pre- 
sumably under majority (Arab) democratic rule. 

From a strictly logical or legalistic point of view the Arab position has 
much to be said for it, and in what follows we shall be chiefly concerned 
precisely with legal and procedural aspects of the situation; but obviously 
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such a position contributes little to the handling of a practical situation. 
It is in the actual circumstances utterly unrealistic and was rejected over- 
whelmingly by United Nations members. 

On the other hand, the United Nations entered the scene almost entirely 
with the object of preserving peace, not of solving the Palestine problem. 
Or rather its jurisdiction in the premises was based on the consideration 
of maintaining peace, and anything done on the merits of the case must be 
related to that end and adopted voluntarily by the parties concerned. The 
United Nations has no right to dictate a solution in Palestine unless a basis 
for such authority can be worked out such as has not been done thus far. 

Such a basis might be found by holding that sovereignty over Palestine, 
relinquished by Turkey in the Treaty of Lausanne, passed to the League of 
Nations, and has been inherited by the United Nations, a proposition which 
involves two hazardous steps. Or it might be held that the Mandate is 
still in force and that supervision thereof has passed to the United Nations, 
which is much more realistic but still somewhat hazardous juridically. The 
Arabs deny the binding force of the Mandate, now or ever, as they deny 
the validity of the Balfour Declaration on which it was based, and again 
they are probably quite correct juridically. In any case it would be 
politically very difficult if not impossible for the United Nations to dictate 
a solution in Palestine not acceptable to both Arabs and Jews, and practi- 
cally impossible to execute such a program in the absence of United 
Nations armed forces. 

More than once the suggestion was made that the question of United 
Nations jurisdiction over the Palestine situation be referred to the Inter- 
national Court of Justice, but this proposal was voted down. Given the 
obstructionist motives back of the proposal and the fears of its opponents, 
it is hard to quarrel with this decision, yet it tends to confirm the avoidance 
of international law in dealing with international problems manifested only 
too often in the history of Great Power behavior in the United Nations. 
It is, moreover, highly possible that the International Court of Justice 
would have rendered a liberal opinion in the matter—along the lines of the 
Tunis-Morocco Nationality Decrees case—and liberal construction is just 
what the United Nations needs at this stage. 

As is well known, the Special Commission on Palestine, authorized by 
the General Assembly in May, after three months of investigations in 
Palestine, neighboring regions, and Europe, and intense study and discus- 
sion, recommended a program of action for Palestine which consisted mainly 
of a termination of the Mandate, partition of the country into a Jewish 
and an Arab state, United Nations Trusteeship for Jerusalem, economic 
union, guarantees of individual rights, and membership in the United 
Nations. The General Assembly itself adopted this report, after a few 
modifications favorable to the Arabs, still, however, as a recommendation, 
not feeling sure of any authority to impose it. Opposition was strong on 
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both sides, although it was Arab opposition which led, in May of this year, 
to practical abandonment of the plan rather than an attempt to enforce 
it with totally inadequate physical power, not to mention legal or moral 
authority. 

The bitter antagonism of Jews and Arabs on the spot, supported by 
Zionists and Mohammedans outside, thus constituted the chief obstacle to 
United Nations settlement of the problem in 1947-1948. On the other 
hand, the policies of the three leading Powers did not help much. The 
United States came close to exercising undue influence to get the partition 
plan adopted and then dropped it on the basis of exaggerated ideas of 
Arab opposition; and on May 15 we recognized—only de facto it is true— 
the aspirant state of Israel. Russia, while behaving through the whole 
controversy in a surprisingly restrained and balanced manner, also recog- 
nized Israel, and recognized it de jure. 

Great Britain had from the first tried to eliminate herself from the dis- 
cussion. She seemed to feel that by confessing total failure—in spite of 
having given birth to the whole problem in the closing years of World 
War I—she could also escape all responsibility. She was not to be held 
for much if any aid in carrying out any United Nations plan adopted, par- 
ticularly if it conflicted with her convictions or policy. This attitude was 
based, evidently, on the assumption that the United Nations had little or 
no right to decree or command anything in Palestine, even peace and order! 

In United Nations organs, on the contrary, and among United Nations 
Members in general, the tone of discussion was excellent, in spite of the 
delicacy of the issue and the passions enlisted. The press did little to assist 
this treatment and much to hamper it and inflame the issue. By refraining 
from brusque or harsh action, by the services of a skillful and persistent 
and likewise balanced Mediator for Palestine, the United Nations has at 
least reduced violence in the land of the Prince of Peace to a minimum— 
in the spring, by appeals, and in summer, by command (resolution of July 
15 under Chapter VII of the Charter)—and perhaps paved the way for 
solution in substance by agreement between the parties. Success along 
these lines would be a tremendous feather in the United Nations cap. 

PITMAN B. POTTER 


CONFLICTS OF JURISDICTION IN RESPECT OF DIVORCE AND SEPARATION 


Conflicts of jurisdiction in the matter of divorce and separation repre- 
sent a serious politico-economic problem under the conditions of population 
resulting from World War II. Vast numbers of displaced persons and - 
refugees are living in countries as aliens or stateless persons forcibly pre- 
vented from returning to their homelands or unwilling to do so for political 

1 The assassination of Count Folke Bernadotte, United Nations Mediator for Pales- 
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or other reasons. Accordingly, the fact that the Institute of International 
Law devoted a large part of its recent session held at Brussels, July 27, 
to August 3, 1948, to the consideration of this question, is not to be ex- 
plained merely by its interest in solving a problem of academic interest. 
The national law of the spouses still continues to exert a predominant 
influence in many civil-law countries both as to jurisdiction and as to the 
grounds for divorce or separation. This often causes a chaotic condition 
in the family relations of displaced persons which has aroused the sympa- 
thetic attention of jurists both for humanitarian reasons and because of the 
disturbance to public order and decency. 

The provisions of the Hague Convention of 1902 relating to the Conflicts 
of Law in Matters of Divorce and Separation had introduced a compromise 
between the jurisdiction of the domicile and that of the nationality of the 
parties by permitting action to be brought at the domicile if the national 
law recognizes divorce as an institution. A divorce or separation may be 
granted only for grounds sufficient both by the national law of the spouses 
and by the law of the forum (Arts. 1-2). Since the ratification of the 
Hague Convention, the right of the wife to retain her nationality of origin 
has been recognized in a number of countries. However, Article 8 of the 
convention provides that if the spouses are not of the same nationality, the 
system of law last common to each shall be considered their national law. 
Accordingly, where the wife returns to her country of origin after a rup- 
ture of family relations, she is unable to maintain an action for divorce or 
separation in most cases because the last conjugal domicile is in the national 
home of the husband. The inequality of the sexes with respect to recog- 
nition of national law thus found to exist in the practical application of 
the convention, caused it to be denounced by Switzerland in 1929, and 
later by Germany, Sweden and some other countries. 

The solution adopted by the Institute at its Brussels session after discus- 
sion of an able report prepared by Professor H. C. Gutteridge of Cambridge 
University, permits an action for divorce or separation to be brought either 
before a court of the nationality of either of the spouses, or of the country 
of habitual residence of either of the spouses, provided such residence has 
continued for at least three years before the beginning of the action. 

The problem of jurisdiction for divorce and separation as it presents 
itself in international relations is complicated by the fact that in many 
countries the marriage relation and its dissolution, in whole or in part, are 
matters considered to be, as they originally were in English law, within 
the jurisdiction of the established church. Even where marriage is de- 
clared to be a civil contract, as in France, legislative policy requires that 
recognition be given to the religious sensibilities of a large section of the 
population. Accordingly, no divorce will be granted where the national 
law of the parties does not recognize divorce as a legal institution within 
the competence of the courts. The draft of the Institute provides that 
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where the spouses are of different nationality, a divorce may be pronounced 
by a court of the country of habitual residence, if one of the parties is a 
national of that country. Furthermore, the grounds for divorce follow the 
law of the forum. Here again a concession has been made to the conception 
of Anglo-American jurisprudence in contradistinction to the predominant 
rule of the Continent of Europe under which divorce will not be granted 
except upon some ground recognized by the national law of the parties. 

A special provision in the draft of the Institute permits persons who 
have been forced to abandon their country of origin or residence to 
bring an action for divorce or separation before a court of their actual 
residence according to the law of that court. In these cases, however, the 
judgment will not be compulsorily valid in any other country but will 
remain subject to the general rules concerning recognition of foreign 
judgments. 

The draft of the Institute is not intended as a convention for immediate 
adoption but as part of a timely movement for compromise between con- 
flicting systems. The concession made to the national law of the parties 
to the extent that this law must recognize divorce as an institution may 
seem strange to jurists of the Anglo-American tradition. However, it is 
in line with endeavors made also in Latin American countries to effect a 
compromise between domiciliary and national jurisdiction. The Busta- 
mante Code ratified by fifteen Latin American nations represents the 
practical results of these endeavors because it permits action to be brought 
at the last conjugal domicile of the spouses. This compromise is enfeebled, 
however, by a provision (Art. 52) that the national state is not obliged 
to recognize the validity of a divorce obtained by its citizens abroad. An 
attempt to strengthen the effect of domiciliary decrees has been made by 
the Draft Convention of Montevideo of 1940 (Art. 15) which would limit 
the power to refuse recognition unless the country of celebration of the 
marriage does not recognize divorce as an institution. 

The draft of the Institute may be regarded as attempting to meet certain 
post-war conditions which may gradually disappear. However, it is also a 
contribution to a movement noticeable in civil-law countries of both hemi- 
spheres to effect a compromise between national and domiciliary jurisdic- 
tion. Accordingly, it is not without significance also for Anglo-American 
jurisdictions as an approach to the possibility of international recognition 
by convention or uniform legislation, however far distant the future now 
appears for a legislative ‘‘One World’’ in this field. 


ArTHUR K. KUHN 


THE RECOGNITION OF DE FACTO GOVERNMENTS 


No one who has followed the problem of the recognition of de facto gov- 
ernments in America during the past twenty years or more could have 
been surprised that the Conference at Bogota failed to reach a solution of 
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it. The Juridical Committee of Rio de Janeiro, to which the question had 
been referred by the Conference at Mexico City in 1945, had failed to sub- 
mit a report upon it, and without a report to serve as a working basis 
there was no hope that the Conference could formulate principles upon a 
matter which touched almost every member of the Conference at a sensi- 
tive point. The result was that the Conference adopted a resolution, 
XXXVI of the Final Act, observing that the Juridical Committee had not 
submitted its report and assigning to the new Inter-American Council of 
Jurists ‘‘the preparation of a project and a report on the recognition of 
de facto governments, to be studied by the Tenth Inter-American Con- 
ference.”’ 

Two projects dealing with the question of the recognition of de facto 
governments had been submitted to the Juridical Committee by the Confer- 
ence on Problems of War and Peace held at Mexico City in 1945. One, 
entitled ‘‘ Defense and Preservation of Democracy in America Against the 
Possible Establishment of Anti-Democratie Régimes in the Continent,’’ had 
been presented to the Conference by the Guatemalan Delegation, and it 
called for the adoption of a recommendation that the American Republics 
should abstain from granting recognition to and maintaining relations with 
‘anti-democratic régimes’’ which, in the future, might be established in 
any of the countries of the hemisphere, and further that the standard by 
which to identify such régimes should be the degree to which the popular 
will might have contributed to their establishment. The Juridical Com- 
mittee reported adversely on this project, chiefly on the ground that it 
was inconsistent with the established principle of non-intervention. 

The second project, presented by the Delegation of Ecuador, was in 
exactly the opposite sense. It recited in a lengthy preamble the objections 
against the procedure of recognition as a procedure, and then laid down 
the rule that ‘‘the custom of recognizing de facto Governments in the sys- 
tem of reciprocal relations of the American Republics is abolished.’’ Here 
again, as in the case of the Guatemalan project, the Juridical Committee 
was of the opinion that the project should not be favorably recommended; 
but while agreeing that the procedure of recognition of new governments 
could not be thus summarily dismissed, the Committee was unable to agree 
upon a positive rule setting forth the conditions under which recognition 
should be granted. Hence it made no report to the Bogota Conference 
on the subject. 

The program of the Bogota Conference contained a separate chapter on 
‘*Juridico-Political Matters,’’ one item of which was the recognition of 
de facto governments. The subject was assigned to the Sixth Commission 
of the Conference, and it immediately became apparent that it would be 
difficult to reconcile the divergent opinions of those who wanted to deny 
to third states every element of inquiry into the circumstances under 
which a new government might come into existence and those who be- 
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lieved that third states must of necessity make such an inquiry if they 
are to decide whether the new government is entitled to represent the 
state. The United States Delegation introduced a resolution directed 
against the abuse of the procedure of recognition, which it was hoped might 
avoid the necessity for a decision upon the points in controversy. The 
resolution, entitled ‘‘Exercise of the Right of Legation,’’ declared that 
the right of maintaining, suspending or renewing diplomatic relations 
with another government shall not be exercised as a means of individually 
obtaining unjustified advantages under international law, and that the 
establishment or maintenance of diplomatic relations with a government 
does not imply any judgment upon the domestic policy of that govern- 
ment. The chief offender in the past had now publicly repented; and 
the advocates of the abolition of the procedure of recognition were ready 
to postpone further action in the matter by referring it to the new 
Inter-American Council of Jurists. 

It should not be too difficult for the Council to formulate the broad 
principles by which the recognition of a new government is to be deter- 
mined. For these principles are well established, and the difficulty of 
applying them has been due more to the fact that the application has been 
carried out by each state, acting at times upon political motives, rather 
than by the inter-American community as a whole. Has the new gov- 
ernment the requisite stability to warrant third states in taking it as the 
legal representative of the people as a whole? This of necessity must 
involve some inquiry into the domestic conditions of the state; but if the 
inquiry be strictly limited to the facts of the case, there need be no ques- 
tion of violating the principle of non-intervention. 

The subjective test of the willingness of the new government to meet 
its international obligations is one which under normal circumstances 
might be satisfied by the perfunctory declaration of the new government 
that it has the intention of meeting them. That declaration might, indeed, 
under ordinary circumstances be dispensed with, on the ground that a 
new government, although coming into power by methods contrary to the 
established procedures of the national constitution, is successor at law to 
the obligations assumed by the preceding government in the name of the 
state. But even when the declaration of willingness to observe interna- 
tional obligations is regarded as of importance in view of the circum- 
stances under which the new government has come into power, the declara- 
tion should be limited to the obligations incumbent upon all states as 
members of the international community, and should not be made the 
occasion, as proclaimed by the resolution introduced by the Delegation of 
the United States at Bogota, for obtaining special advantages for a par- 
ticular state not coming within the general rules of international law. 

Whether the Council of Jurists may not work out some procedure of 
collective recognition by the whole inter-American regional group of 
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states, acting possibly through the decision of the Council of the Organi- 
zation following consultation between the foreign offices, is another prob- 
lem. The resistance of a number of states to that procedure is greater 
than would be expected by those who have not followed the problem closely. 
Apparently it will take some time before sufficient confidence can be de- 
veloped in the decisions of the Organization in other fields to overcome 
the objections of states who find ‘‘collective intervention’’ as objectionable 
as the arbitrary action of the individual state. Consultation between 
foreign offices in advance of a decision by the individual government is, 
perhaps, as far as the American States are as yet ready to go. 
C. G. FENWICK 


A MODEL CONSULAR CONVENTION 


The Consular Convention concluded between the United States and Costa 
Rica on January 12, 1948, is of interest because of the extensiveness and 
detail of its provisions and because of the fact, noted by the Department 
of State in releasing the text, that it will serve as ‘‘a model for agreements 
with other countries whose consular activity is now based on custom and 
usage, or outdated agreements.’’ 

An examination of the text indicates that this convention is based upon 
the consular provisions (Articles 17-30) in the Treaty of Friendship, Com- 
merce, and Consular Rights between the United States and Germany of 
December 8, 1923.2. There are, however, rearrangements of the articles and 
a number of additions, including provision for revocation of exequaturs 
(Article 1, paragraph 4); notification by the receiving state of names of 
consular employees (Article 1, paragraph 5); permission to combine con- 
sular and diplomatic functions in the same officer (Article 1, paragraph 7) ; 
exemptions of consuls for acts within the scope of official duties (Article 2, 
paragraphs 2, 3) ; protection of consular residencies (Article 2, paragraph 
7); right of sending state to acquire property for consular purposes and 
to erect buildings thereon (Article 5, paragraphs 1, 2); right of consuls 
and their fellow nationals to communicate with each other; and right of 
consuls to visit fellow nationals who have been arrested and to be notified 
of such arrests (Article 7, paragraphs 2, 3). 

In making some of these additions the drafters may have been influenced 
by the Draft Convention on the Legal Position and Functions of Consuls 
prepared by the Harvard Research on International Law in 1932.5 The 
latter, for example, emphasized the exemption of consuls for official acts 
(Article 21) and the right of consuls to communicate with their nationals 
and to visit them if arrested (Article 11, paragraph D). The immunity 
for official acts, which probably exists in customary international law,‘ pre- 

1 Department of State Bulletin, March 7, 1948, Vol. 18, p. 314. 

2 Treaty Series No. 725; this JouRNAL, Special Supp., Vol. 26 (1932), p. 434. 

3 This JouRNAL, Special Supp., Vol. 26 (1932), p. 193 ff. 


4 Bigelow v. Princess Zizianoff, France, Cour d’appel de Paris, 1928, Gazette du 
Palais, May 4, 1928, No. 125; this JourRNAL, Special Supp., Vol. 26 (1932), p. 339 ff. 
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sents some difficulties in interpretation. The Costa Rican convention 
provides : 


A consular officer or employee shall in civil proceedings be subject 
to the jurisdiction of the courts of the receiving state except in respect 
of acts performed by him within the scope of his official duties. He 
shall not, however, be permitted to assert that an act was performed by 
him within the scope of his official duties in any case where a third 
party shall have been injured as a result of negligence, for which the 
officer or employee would be responsible under local law, or had reason 
to believe that the officer or employee was acting in his personal 
capacity. 

A consular officer or employee may be required to give testimony in 
either civil or criminal cases, except as to acts performed by him 
within the scope of his official duties, or as to any matter cognizable 
by him only by virtue of his official status. (Article 2, paragraphs 
2, 3.) 


The Harvard Research Draft provides: 


A receiving state shall exempt a person from liability and from its 
judicial and administrative jurisdiction for an act done by him while 
he was consul in the performance of consular functions which he was 
entitled to exercise; the receiving state decides, subject to diplomatic 
recourse by the sending state, whether the act was done in the per- 
formance of such functions. 


By inserting the qualifications ‘‘ which he was entitled to exercise’’ and 
by leaving primary decision to the receiving state, this drafting gives pre- 
cision to points which may be causes of controversy and makes unnecessary 
such specific limitations as those stated in the Costa Rican convention. It 
also recognizes the general principle, relied upon by the Nuremberg 
Tribunal, that an individual cannot claim exemption on the ground of 
‘fact of state’’ for his acts-beyond the competence of the state to authorize 
under international law. Furthermore it makes it clear that the exemption 
extends to liability as well as jurisdiction, thus barring action after the 
individual has ceased to be a consul. 

The Harvard Research Draft deals with a number of matters not touched 
in the United States-Costa Rican convention, such as the effect of the send- 
ing or receiving of consuls on recognition (Article 6) ; the function of con- 
suls in respect to passports and visas, registration of nationals, and study of 
conditions (Article 11, paragraphs B, C, and K) ; the duty of the receiving 
state to notify consuls of the detention of vessels of the sending state 
(Article 14) ; the extradition of consuls (Article 28) ; and the general duty 
of consuls to observe local law (Article 29) and to refuse asylum to fugitives 
from justice (Article 32). In practice consular asylum has frequently 
been given in Latin America, so perhaps there was reason for not including 
this usual principle of consular law. 

The problem concerning extradition has arisen particularly because of 
the possibility that a consul entrusted with the administration of the estate 
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of a national may abscond with the proceeds and claim immunity from 
local jurisdiction on the ground that his acts were in pursuance of an 
official function, and also immunity from extradition to the sending state 
on the ground that his act was not committed in the territory of that state.® 
The United States-Costa Rican treaty meets this problem in part by specify- 
ing that a consul administering an estate ‘‘subjects himself in his capacity as 
administrator to the jurisdiction of the court making the appointment for 
all necessary purposes to the same extent as if he were a national of the 
receiving state’’ (Article 9, paragraph 4). Consequently, he could not 
claim an exemption on the grounds of official act. 

In form the United States model treaty is far more wordy than the Har- 
vard Research Draft. The latter makes use of definitions (Article 1) to 
avoid the repetition of descriptive terms; subordinates many functions in 
a general article to avoid the repetition of qualifications applicable to all 
(Article 11) and deals in special articles with the limitations on consular 
privileges and immunities applicable to career consuls, to consuls who are 
nationals of the receiving state (Article 26) and to consular employees 
(Article 27). In the United States-Costa Rican model treaty the phrase 
‘‘a consular officer who is a national of the sending state and not engaged 
in a private occupation for gain in the receiving state’’ is repeated half a 
dozen times and the phrase ‘‘by the receiving state or by any state, 
province, municipality, or other local subdivision thereof’’ is repeated even 
more frequently. Because of such carelessness on matters of form the 
United States model convention, without, it is believed, more matter or 
more precision, contains twice as many words as does the Harvard Research 
Draft Convention. 

The United States-Costa Rican treaty is in line with the trend to give 
detailed conventional form to consular functions, privileges, and immunities 
and to enlarge these privileges and immunities considerably beyond those 
which exist in customary international law. A model form for such con- 
ventions is certainly desirable, but it is believed that a careful comparison 
of this model with the Harvard Research Draft might suggest some im- 
provements both in substance and form. 

Quincy WRIGHT 


PAN EUROPE, THE MARSHALL PLAN COUNTRIES AND THE 
WESTERN EUROPEAN UNION 


Current developments in Europe often provoke the question: Are these 
steps toward Pan Europe? As an idea, Pan Europe is old, even if it must 
be admitted that the long series of utopian proposals? for eternal peace 


5 Harvard Research, this JOURNAL, Special Supp., Vol. 26 (1932), p. 359. 
1See W. Schiicking, Die Organisation der Welt (1908); Jacob Ter Meulen, Der 
Gedanke der internationalen Organisation in seiner Entwicklung, Vol. I, 1300-1800 (The 
Hague, 1917); Vol. II, Part I, 1789-1867 (1929); Vol. II, Part II, 1867-1889 (1940). 
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from Pierre Dubois (1305) to Abbé de St. Pierre and Kant (1795) are 
rather proposals for a universal than for a regional organization. But in 
the century between the end of the Napoleonic wars and the outbreak of 
World War I (1815-1914), the idea of a European Union in a regional, 
continental sense was strongly propagated.” Mazzini, Victor Hugo,® Renan, 
Bluntschli,* Marchand,’ Malardier,® Lemmonier,’ Schlief,® Steads,® Novi- 
cov,’? Sir Max Waechter ** may be named as protagonists. Already in this 
period, the United States of America is held up as a model, sometimes also 
Pan America.’? While the idea of Pan Europe was still alive ?* when 
World War I broke out, developments during the war led to a victory of 
universalism over regionalism and to the formation of the League of 
Nations. 

In the inter-war period, the Pan European idea received a new impetus 
through Alvarez’ writings in favor of a continental regionalization of the 
League,’* and through the efforts of the Austrian Richard Coudenhove- 
Kalergi,® founder of the Pan Europe movement and of the monthly 
Journal, Pan Europa (1924). It was, perhaps, also due to his influence 
that Aristide Briand presented the French Pan Europe memorandum of 
May 1, 1930, to the League of Nations.’® The step led to no result. In 


2See P. Renouvin, ‘‘Les idées et les projets d’Union Européenne au XIX siécle’’ 
in Conciliation Internationale, No. 6, Paris, 1931, pp. 27-47; H. Wehberg, ‘‘ZIdeen und 
Projekte betreffend die Vereinigten Staaten von Europa in den letzten 100 Jahren,’’ in 
Friedens-Warte, Vol. XLI, No. 2-3 (1941), pp. 49-122. 

3 Les Etats-Unis de l’Europe (1849). 

4 Die Organisation des europdischen Staatenvereines (1878). 

5 Nouveau projet de paix perpétuelle (1842). 

6 Confédération européenne (1861). 

7 Les Etats-Unis d’Europe (1872). 

8 Der Friede in Europa (1892). 

® The United States of Europe (1899). 

10 La Fédération de l’Europe (1901). 

11 Der europdische Bund (1907). 

12 Thus, in Europe, A. H. Fried; in the Americas, Alejandro Alvarez. 

13 See N. M. Butler, The United States of Europe (New York, 1914). 

14 See also P. Hutchinson, The United States of Europe (Chicago, 1929). 

15 Pan Europa (1923). 

16 Commission d’étude pour l’Union européenne, Procés-verbaux des sessions, Vols. 
I-VI. Literature: J. Lambert, ‘‘Les Etats-Unis de l’Europe et l’exemple américain’’ 
in Revue Générale de Droit International, 1929, p. 396; G. Scelle, ‘‘Essai rélatif a 
V’Union Européenne,’’ ibid., 1931, pp. 521-563; L. LeFur, ‘‘ Les conditions d’existence 
d’une Union Européenne,’’ in Revue de Droit International, Vol. VI (1930), pp. 71- 
96; the articles by C. R. Pusta in the same review, 1930, pp. 97-122, and 1931, No. 4; 
“‘Union Européenne: Réponses des gouvernements,’’ ibid., 1930, pp. 280-325; A. 
Cordier, European Union and the League of Nations (Geneva Special Studies, Vol. II 
(1931), No. 6); R. Mamel, L’Union Européenne (Paris, 1932); C. Bilfinger, ‘‘ Das 
Briand Memorandum,’’ in Europdische Revue, Vol. VI (1930), pp. 478-486; C. Ralli, 
Essai sur le probleme de l’Entente Européenne (Paris, 1932); R. Riedl, Die Vereinigten 
Staaten von Europa als konstruktives Problem (Berlin, 1933); E. Van Ralte, De 
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addition, the problem of a European Customs Union was defended during 
this period.*’ 

During the Second World War, the idea of Pan Europe was upheld in 
Great Britain ** and in the United States; *® even a federation of Western 
Europe was proposed in this country as early as 1940.2° Coudenhove- 
Kalergi indefatigably carried on his idea of Pan Europe in the United 
States.*?. But it is primarily since the end of actual fighting in 1945 that 
the idea of Pan Europe has gained momentum, first of all in Europe itself. 
And this is easily understandable. For the outcome of World War II 
was not the defeat of Germany, but the defeat of Europe. Europe was left 
prostrated, weary, hungry, powerless. The fact that there is no longer a 
single great Power in continental Europe, and that Great Britain is up- 
holding her position as a great Power only with the utmost difficulty, has 
made of Europe, in Secretary Marshall’s words, ‘‘a political and economic 
vacuum.’’ The only two real great Powers of today are non-European. 
Traditional European colonialism has come to an end, too. One might well 
speak of the ‘‘finis Europae,’’ ** in the sense that Europe has lost defini- 
tively its position as the leading continent of the world. Europe, in Arnold 
Toynbee’s words,”* has been ‘‘dwarfed.’’ The ‘‘dethronement’’ of Europe 
threatens the survival of our culture which is European.** Naturally, 
great anxieties are in the heart of Europeans, often voiced by the neutral 
Swiss,”> and it is recognized everywhere that the only possible salvation lies 
in European union. 


Volkenbond en de Vereenigte Staten van Europa (The Hague, 1933). For Pan Europe 
in general, see the book by R. Léonard, Vers une organisation politique et juridique de 
l’Europe (Paris, 1935). 

17 J. Wolf, Europdische Zollunion (Berlin, 1926); H. Truchy, ‘‘L’union douaniére 
européenne,’’ in Hague Academy of International Law, Recueil des Cours, 1934, Vol. 
II, p. 5 

18 David Davies, Federated Europe (London, 1940). 

19 A. Bingham, The United States of Europe (New York, 1940); A. Brecht, in 
Harvard Law Review, Vol. 55 (1942), p. 561; A. C. Weinfeld, Towards a United 
States of Europe (Washington, 1942). 

20 W. J. Jennings, A Federation for Western Europe (New York, 1940). 

21 R. N. Coudenhove-Kalergi, Crusade for Pan Europe (New York, 1943). 

22Eric Fisher, The Passing of the European Age (Cambridge, Mass., 1943); E 
Lengyel, ‘‘The Wreck of Europe,’’ in The Annals, May, 1948, pp. 13-22 

23 ‘*Instead of being a centre from which energy and initiative radiate outwards, 
Europe has become a centre upon which non-European energy and initiative converge. 
Europe’s will no longer decides European destiny. Her future lies on the knees of 
the giants who now overshadow her... .’’ For ‘‘today, in the arena of naked power 
politics, the United States and the Soviet Union face one another alone.’’ (A. Toynbee, 
Civilization on Trial (New York, 1948), pp. 124-125.) 

24 Already in 1928, Salvador de Madariaga had written that ‘‘only a few years re- 
main, if we want to save Europe. And Europe is equivalent to culture.’’ ‘‘If Europe 
goes bankrupt, all goes bankrupt,’’ stated Sir Walter Layton. 

25 See, e.g., G. Rigassi, ‘‘ Fin de l’Europe?’’ in Revue de Droit International (Sottile), 
Vol. XXIII (1945); L. Haas, ‘‘ Huropa—was nun?’’ in Schweizer Annalen, Vol. III 
(1946-47), No. 11, pp. 615-623. 
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Books have been published on this subject,** journals dedicated to this 
topic have been founded in Europe.** Movements for European union 
have sprung up. But these movements are of two different kinds: ** The 
first type thinks only of Western Europe;*® thus, Paul van Zeeland’s 
‘‘Independent League for European Codperation’’; thus, the movement 
headed by Winston Churchill.*° The second type wants a union of all 
Europe. On December 15, 1946, there was founded in Paris the Union 
Européenne des Fédéralistes (UEF) which held its first congress in 
Amsterdam in April, 1947, followed by the meeting of Montreux.*t This 
movement rejects a mere Western union; the whole of Europe must be 
united—or no integration at all, not even ‘‘in the hope that.’’ Europe, it is 
stated, must never yield to American or Russian influence. Only the whole 
of Europe can be integrated; otherwise, the fact that the two halves of 
Europe are integrated with antagonistic world Powers would not unite 
Europe, but divide it more than ever. A wholly united Europe would be 
‘the third Great Power.’’ United Europe must have the will and the 
power to remain neutral in a possible conflict of the giants. These private 
movements have, up to now, culminated in the ‘‘Congress of Europe,’’ 
held at The Hague in May, 1948, at which Churchill addressed a great 
speech ** to all of Europe. But the official steps taken are rather in the 
direction of a union of Western Europe only, a consequence of the great 
political split between East and West. 

The United States has, from the very moment of the end of actual fight- 
ing, given generous help to Europe in many ways. But new horizons were 
opened by the now famous speech of Secretary of State Marshall at Har- 
vard University on June 5, 1947, in which he proposed ‘‘a cure rather than 
a palliative; future reconstruction aid should be fitted into a well-inte- 
grated plan which would make the European nations self-supporting.’’ 
The initiative, he stated, must be left to the Europeans. The ‘‘ Marshall 
Plan,’’ ** now officially known as the European Recovery Program (ERP), 
was born. 


26 See, e.g., U. Compagnola, Republica Federale Europea (1946). 

27 Huropa, Organ der Europa Union (Basle), Vol. XV (1948); Neues Europa 
(Munich), Vol. III (1948); L’Action Fédéraliste Européenne (Neuchatel), Vol. III 
(1948) ; Stati Uniti d’Europa (Rome), Vol. I (1947). 

28 J. F. Koéver, ‘‘ Die Féderalistische Bewegung auf neuen Bahnen,’’ in Friedens- 
Warte, Vol. XLVII (1947), pp. 170-176. 

29 Thus also J. W. Fulbright, ‘‘A United States of Europe?’’ in The Annals, May, 
1948, pp. 151-156. 

30 See his now famous speech of Sept. 19, 1946, at the University of Ziirich, elaborated 
in his speech of May 14, 1947, at Albert Hall in London. 

31U.H.F., Rapport du premier Congrés annuel de 1’U.E.F., Aug. 27-31, 1947, 
Montreux (Geneva. Pp. 141). 

82 New York Times, May 8, 1948, p. 6; resolutions of the Hague Congress in Friedens- 
Warte, Vol. XLVIII/3 (1948), pp. 178-183. 

88 Rub. C. Hartnett and Tibor Payzs, The Marshall Plan (New York. Pp. 61). 
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Further events are so well known that they only need to be noted here: 
the immediate initiative of Foreign Minister Bidault and Foreign Secretary 
Bevin in inviting Russian Foreign Minister Molotov to a meeting in 
Paris on June 27, 1947. It ended in failure. The Soviet Union opposed 
the ERP, allowed no country behind the ‘‘Iron Curtain’’ to participate, 
founded the ‘‘Cominform’’; the Czechoslovak coup followed; Communist 
parties in France and Italy try to sabotage the ERP. At this moment the 
Soviet Union seems determined to wreck the ERP, even at the danger of 
war; the Berlin blockade has created a situation of the utmost gravity. 

Undeterred by the Soviet refusal, Bevin and Bidault invited all Euro- 
pean nations—except Spain—to a conference held in Paris July 12, 1947. 
Sixteen countries ** responded. The Conference set up the Committee of 
European Economie Codperation (CEEC) as well as technical committees. 
The General Report of the CEEC * was published at the end of September, 
1947. Steps taken on this side of the Atlantic ** led to the Economic Co- 
operation Act of 1948.°*° The Act also sets up the Economic Codperation 
Administration (ECA).** 

The ERP brings up interesting and somewhat new problems of interna- 
tional law.*® Still more interesting are the new problems of international 


34 Austria, Belgium, Denmark, Greece, Iceland, Ireland, Italy, Luxembourg, The 
Netherlands, Norway, Portugal, Sweden, Switzerland, Turkey, Great Britain and 
France. To them must be added the three western zones of occupied Germany. Re- 
cently the Free Territory of Trieste was admitted to the Organization for European 
Economic Codperation (New York Times, July 14, 1948, p. 11). 

35 SEEC, Vol. I, General Report, Paris, Sept. 21, 1947 (Department of State Publica- 
tion 2930, European Series 28, 1947. Pp. 138); Vol. II, Technical Report (loc. cit., 
2952, European Series 29. Pp. 552). 

36 Appointment of three committees by the President on June 22, 1947 (They pre- 
sented the following reports: European Recovery and American Aid (Washington, 
1947. Pp. 286); National Resources and Foreign Aid (Washington, 1947. Pp. 97); 
The Impact of Foreign Aid upon the Domestic Economy (Washington, 1948. Pp. 
67)); adoption of the European Interim Aid Act of 1947, authorizing $597,000,000 
‘“so that the United States may extend emergency assistance to Austria, France and 
Italy.’’ The Interim Aid Program, 80th Cong., lst sess., Nov. 10, 1947 (pp. 36); 
Hearings before the Committee on Foreign Relations U. S. Senate, 80th Cong., Ist. 
sess. (Washington, 1947. Pp. 272); Senator Vandenberg’s report on the principal bill 
(Report No. 771. Pp. 16); the President’s Message to the Congress, Dec. 19, 1947 
(Department of State Publication 3022, Economic Codperation Series 2, Washington, 
February, 1948. Pp. 20). See also Sen. Doc. No. 111, 80th Cong., 1st sess., 1947 
(pp. 211); Hearings before the Committee on Foreign Relations U. S. Senate, 80th 
Cong., 2nd sess., January, 1948 (pp. 532). 

37 Public Law 472, 80th Cong., Ch. 169, 2nd sess., S. 2202 (pp. 26). 

38 Administrator, Mr. Paul Grey Hoffman; a Deputy Administrator; a twelve-member 
Public Advisory Board and a U. 8. Special Representative in Europe (Ambassador 
Averill C. Harriman). 

39 See Ernest A. Gross’ address before the American Society of International Law 
(Department of State Bulletin, Vol. XVIII, No. 467 (May 2, 1948), pp. 564-567, 585) ; 
Proceedings, American Society of International Law, 1948, p. 84. 
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law brought about by recent developments in Europe: Customs Union, 
the Permanent Organization for European Economic Codéperation and the 
Western European Union. 

I. Customs Union. The only regional customs union already in force 
is that between Belgium, The Netherlands and Luxembourg (BENELUx).*° 
Other regional customs unions are under study between the Scandinavian 
Kingdoms,‘ between Greece and Turkey, between France and Italy.*? 
The Paris organization is studying the idea of a customs union of all the 
Marshall Plan countries.** It is clear that the carrying out of this plan 
meets great difficulties. At the best, only slow progress can be expected. 

II. The Permanent Organization for European Economic Codperation, 
established by the corresponding convention of April 15, 1948.44 The 
convention shall come into force upon the deposit of ratification by no less 
than six of the members (Art. 24, par. 1), but shall be put into operation, 
in order to avoid delay, on signature on a provisional basis (Art. 24, par. 
2). The organization has the familiar tripartite scheme of organs: the 
Council,*® composed of all the members (Art. 15); the Executive Com- 
mittee,** consisting of seven members designated annually by the Council 
(Arts. 15, 16); and the Secretary General,*’ appointed by the Council 
(Art. 17 and Annex) ; the former appoints the necessary staff of the Sec- 
retariat (Art. 18) and presents to the Council an annual budget (Art. 23). 
The organization has its headquarters at Paris (Art. 21). Legal capacity 
and privileges and immunities clauses (Art. 22) are modelled after the 
United Nations Charter. The organization shall establish the necessary 
relations with the United Nations, its principal organs and specialized 
organizations (Art. 22). 

The codperation is limited to codperation in the economic field (Art. 1). 
The immediate aim is to ensure the success of the ERP (Art. 11). The 
obligations of the members are: that they will, individually and collec- 
tively, promote with vigor the development of production (Art. 2); draw 
up general programs for the exchange of commodities and services (Art. 
3); develop in mutual codperation the maximum possible interchange of 


40 The exchange of ratifications of their customs union agreement took place at 
Brussels on Oct. 29, 1947. 

41 New York Times, Aug. 29, 1947, p. 6. 

42 A mixed Franco-Italian Commission signed a report on Dec. 22, 1947, reeommend- 
ing a customs union to their governments (New York Times, Dec. 23, 1947, p. 4). 

43 Art. 5 of the Convention for European Economic Codperation states that ‘‘they 
will continue the study of customs unions.’’ 

44 Text in New York Times, April 16, 1948, p. 8; also in International Organiza- 
tion, Vol. II, No. 2 (June 1948), pp. 420-426. 

45 Its President is elected annually. Present President is Prime Minister Spaak of 
Belgium. 

46 Chairman elected annually. Present Chairman is Sir Edmund Hall-Patch of 
Great Britain. 

47 Now Robert Marjolin of France. 
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goods and services (Art. 4) ; strengthen their economic links by all meth- 
ods (Art. 5) ; continue the study of customs unions (Art. 5) ; codperate with 
other like-minded countries in reducing tariffs and other barriers to the ex- 
pansion of trade (Art. 6); achieve or maintain the stability of their cur- 
rencies (Art. 7) ; make the fullest and most effective use of their available 
manpower and endeavor to provide full employment (Art. 8). 

The functions of the organization, in order to carry out its aims (Art. 
11), are: to prepare and implement the measures necessary to achieve the 
aim; to facilitate and to review the implementation of this convention; to 
provide for systems of observation and review adequate to ensure the 
efficient use both of external aid and of indigenous resources; to provide 
the United States Government with such assistance and information as 
may be agreed in relation to the execution of the ERP (Art. 12). The 
organization shall have power to take decision for the implementation by 
members, to enter agreements with and make recommendations to its mem- 
bers, non-member countries, the United States Government and interna- 
tional organizations (Art. 13). 

The organization is limited to economic codperation, and even in this field 
it is no more than a very loose confederation of sovereign, equal states and 
is based primarily on voluntary codperation. A member can, because of 
non-fulfillment of its obligations, be excluded by the unanimous agree- 
ment of the other members (Art. 26), but each member has the right of 
withdrawal upon twelve months’ notice (Art. 27). The unanimity rule 
prevails (Art. 14). There must be positive agreement—not mere absten- 
tion—of all the members, not only of the members represented. Article 
14 further stipulates that an abstention of a member ‘‘declaring itself not 
to be interested in the subject under discussion”’’ shall not invalidate de- 
cisions. This provision is highly ambiguous. If taken literally, it would 
provide a legal means for each member to free itself from an obligation 
undertaken by a mere declaration of non-interest. It is to be hoped that 
this clause will be interpreted restrictively; a declaration of non-interest 
to be legal only if, e.g., a land-locked state makes a declaration of non- 
interest when fishing in territorial waters is under discussion. 

The convention certainly does not create an economic super-govern- 
ment, but it should be noted that the parties expressly recognize in the 
preamble ‘‘that their economic systems are interrelated and that the pros- 
perity of each of them depends upon the prosperity of all.’’ It must be 
emphasized further that the ultimate aim is ‘‘the achievement of a sound 
European economy through the economic codperation of its members’’; 
sound means, as the preamble states, ‘‘without extraordinary outside as- 
sistance.’’ The organization is set up as a permanent one, not merely to 
ensure the success of the ERP. The success of the organization will de- 
pend, first, on the success of the ERP, on American aid, on the efficiency 
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of its members and their willingness to overcome the many obstacles— 
economic, as well as political—to their economic codperation, and on the 
effective working of the organization itself. The success will, further, de- 
pend on the degree of Soviet opposition and of internal, Communist sabo- 
tage, on possibilities of trade with Eastern Europe, and on the maintenance 
of peace. It is also clear that there can be no economic reconstruction 
of Europe without an economic reconstruction of Germany. 

The organization is hardly a step toward Pan Europe. It is restricted 
to economic matters, restricted to sixteen European countries, some of them 
Allies, some neutral, some ex-enemies, some not members of the United 
Nations. Greece and Turkey are far away; Spain is left out. True, under 
Article 26 ‘‘any non-signatory European country may accede to the Con- 
vention’’; but such accession depends not only on the willingness of the 
acceding state, but also—and decisively—on the assent of the Council under 
the unanimity rule. 

III. The Western European Union, brought about by the Treaty of 
Economie, Social and Cultural Collaboration and Collective Self-Defense, 
signed at Brussels on March 17, 1948,** is very different from the Paris 
organization. It is restricted to five states,*® but much wider in scope. 
While including non-political codperation (Arts. I-III), the most im- 
portant element of the treaty is collective self-defense. The treaty shall 
come into force on the date of the deposit of the last instrument of ratifica- 
tion and shall remain in force for fifty years (Art. X). Contrary to the 
Paris convention, there is no right of denunciation or withdrawal prior to 
the expiration of this period of fifty years (Art. X). 

The Brussels treaty is technically not an alliance, but a treaty of collective 
self-defense, based upon Article 51 of the United Nations Charter, com- 
parable in this respect with the Rio de Janeiro treaty of 1947.°° The 
parties pledge themselves to settle disputes only by peaceful means (Art. 
VIII). But, contrary to the Rio treaty, they will settle all disputes falling 
within the scope of Article 36, paragraph 2 of the Statute of the Inter- 
national Court of Justice by referring them to the Court, and will submit 
all other disputes to conciliation (Art. VIII). 

The parties agree ‘‘to afford assistance to each other in accordance with 
the United Nations Charter and in resisting any policy of aggression’’ (pre- 


48 United Kingdom, Mise. No 2 (1948), Cmd. 7367; New York Times, March 18, 
1948, p. 18; Department of State Bulletin, Vol. XVIII, No. 462 (May 9, 1948, pp. 600- 
602; American Bar Association Journal, May, 1948, pp. 406-408; International Organi- 
zation, Vol. II, No. 2 (June, 1948), pp. 427-429. Text in French and German trans- 
lation in Friedens-Warte, Vol. XLVIII/3 (1948), pp. 172-178. 

49Great Britain, France, Belgium, Luxembourg, The Netherlands—all Allies, all 
Western European states, all democracies, all United Nations members, all Marshall 
Plan countries. 

50 See this writer’s editorial comment in this JouRNAL, Vol. 42 (1948), pp. 111-120. 
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amble). Article IV corresponds to the Rio treaty, which also distinguishes 
between ‘‘armed attack’’ and other aggressions. Contrary to the Rio treaty, 
the Brussels treaty does not build up collective self-defense in two stages. 
In the case of any threat to peace, in whatever area this threat should arise, 
the Consultative Council must, at the request of any member, convene im- 
mediately for consultation as to the attitude to be adopted and the steps to 
be taken (Art. VII). The treaty creates only one principal organ, the 
Consultative Council, ‘‘which shall be so organized as to be able to exercise 
its functions continuously’’ (Art. VII). Nothing is said as to voting, or 
as to the binding quality of resolutions taken by the Executive Council. 

In the case of ‘‘an armed attack in Europe’’ against a member, all the 
other members will afford the party so attacked all military and all other 
aid and assistance in their power (Art. IV). But, contrary to the Rio 
treaty, no meeting of the Consultative Council is provided for. On the 
other hand, the obligation is here much wider, as far as ‘‘individual col- 
lective self-defense’’ is concerned, than under the Rio treaty. The Brus- 
sels treaty speaks of ‘‘any aggression,’’ but obviously does not envisage, 
contrary to the Rio treaty, an aggression by a member on a member. 

Is the Brussels treaty a step toward Pan Europe? Hardly. True, the 
treaty is open to ‘‘any other State’’ (Art. IX).°' But such state must be 
invited and the invitation needs the unanimous agreement of the five 
original members. For the moment, it is not planned to invite even the 
other Marshall Plan countries. Some of them, like Ireland, Switzerland, 
Portugal and the Scandinavian Kingdoms, could hardly be expected to 
accept the invitation. Italy, if invited, certainly would raise the problem 
of the revision of the Peace Treaty of 1947; a disarmed Italy would be a 
military burden, not a strengthening. 

Just as the Paris organization depends on American economic aid, so 
the Brussels Union depends on American military aid. This is recognized 
in Europe and the United States.°* The Consultative Council of the 
Western union at its first meeting in London, on April 24, 1948 ** set up 
a Permanent Military Committee to draw up a basic program for five- 
Power defense. Under the Vandenberg Resolution of June 11, 1948 
which committed the United States to the principle of military aid to de- 
fensive alliances formed among the world’s free nations, negotiations have 
recently started at Washington between this country and the five states of 
the Western European Union. 


51 Whereas the Rio treaty is open to accession only by the ‘‘ American States,’’ and 
the Paris convention only by ‘‘an European State.’’ 

52 See the President’s message to Congress of March 17, 1948, the very day of the 
signature of the Brussels treaty: ‘‘I am confident that the United States will, by ap- 
propriate means, extend to the free nations the support which the situation requires. 
I am sure that the determination of the free countries of Europe to protect themselves 
will be matched by an equal determination on our part to help them to do so.’’ 

53 New York Times, April 25, 1948, p. 13. 

54 Ibid., June 12, 1948, pp. 1, 3. 
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‘*Ts ‘union’ the right name for the constellation of power we are forecast- 
ing? Would not ‘partition’ of Europe be a more accurate word?’’ asks 
Toynbee.°> The answer is probably yes. As long as the East-West split 
lasts, there is no hope for Pan Europe. What can be expected, if a third 
World War can be avoided, is an alliance of the non-Soviet world on the 
basis of Article 51 of the United Nations Charter. Such an ‘‘ Atlantic Com- 
munity’’ would confirm the partition of Europe, symbolized by the partition 
of Germany. But it can constitute a strong union for defense, a union 
which would solve Great Britain’s dilemma of having to choose between 
Europe and the British Commonwealth of Nations and the dilemma of the 
United States of having to choose between Western Europe and Pan 
America. 

Joser L. Kunz 


55 Toynbee, op. cit., p. 124. 


CURRENT NOTES 


THE BRUSSELS CONFERENCE OF THE INSTITUTE OF INTERNATIONAL LAW 


The Institute of International Law has celebrated its 75th Anniversary, 
holding its 1948 session in Brussels, in the country in which it was founded 
in 1873. Its discussions took place in the commodious and dignified halls 
of the Palais des Academies from July 27th to August 3rd. The Members 
and Associates of the Institute attended in a body at a special session in the 
actual place of its birth in the ancient Town Hall of Ghent. Commemo- 
rative addresses were made in French and Flemish by Henri Rolin, Presi- 
dent of the Belgian Senate, and by M. Claeys, the Burgomaster of Ghent. 
A bronze tablet has been installed in the Great Hall of the building on 
which the names of the principal founders of the Institute are recorded, 
including our own David Dudley Field. 

The Institute devoted several days of the session to a consideration of a 
series of resolutions regulating the Conflicts of Jurisdiction in respect to 
Divorce and Separation, upon which agreement was finally reached. The 
Reporter was Professor Gutteridge of Cambridge, assisted by Professor 
Sauser-Hall of Geneva. The provisions of the draft are discussed in an 
editorial comment elsewhere in this issue of the JOURNAL. 

The second subject discussed by the Institute was that of Asylum in 
Public International Law (exclusive of Neutral Asylum). The Reporter 
for this subject was Professor Perassi of Rome. Wide divergence of 
opinion was manifested concerning the articles treating of asylum ac- 
corded in buildings of diplomatic missions and upon battleships and other 
war constructions. It was found impossible to reconcile differences and 
accordingly it was determined to postpone further consideration of the 
subject to the next session of the Institute. The writer, as the only Ameri- 
can in attendance, refrained from taking part in these discussions as the 
United States does not recognize or subscribe to the doctrine of asylum as 
part of international law. In this he followed the precedent set by the 
American Delegation to the Conference of American States at Montevideo 
in 1933.1 

Professor Georges Seelle (Paris) presented a masterly report on the Re- 
vision of General Conventions. The proposals envisaged by the report 
had in mind not merely revisions provided for in advance, but also re- 
visions made desirable by changes in conditions since the convention was 
ratified. In other words, the report gave consideration to rules of revision 
without unanimity. It is curious that at the very moment of the presen- 


1See Declaration of United States Delegation, appended to Convention on Political 
Asylum concluded at Montevideo, 1933, this JouRNAL, Supp., Vol. 28 (1934), p. 71. 
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tation of the report, the Soviet Union was making claims for revision of the 
convention regulating navigation on the Danube River. This served to 
accentuate the delicacy of the subject in the minds of some of the members. 
However, no action was sought or taken upon the report. 

Professor Donnedieu de Vabres (Paris) presented a report on the Or- 
ganization of an International Penal Jurisdiction. His principal thesis 
was that in order to render permanent the advances made by the London 
Statute and the judgment of the International Military Tribunal of Nurem- 
berg, it was necessary to create an international penal jurisdiction before 
attempting to codify the principles applicable to the punishment of inter- 
national crimes. Furthermore, he contended that it was necessary to 
separate jurisdiction for enforcing the law applicable to reprehensible acts 
of governments from jurisdiction having power to punish individuals guilty 
of international crimes acting in their own behalf or under orders of their 
eovernments. 

The Institute elected 13 new Members and 18 new Associate Members. 
The following Americans were elected: As Honorary Member, George 
Grafton Wilson; as Members, Manley O. Hudson, Charles Cheney Hyde 
and Arthur K. Kuhn; as Associate Members, Edwin D. Dickinson, Charles 
G. Fenwick, Green H. Hackworth and Philip C. Jessup. 

The next session of the Institute is to be held in England in 1950. The 
place and precise date are still to be determined. The new President is 
Sir Arnold MeNair, one of the judges of the International Court of Justice. 


ArTHUR K. KuHN 


THIRD SESSION OF UNITED NATIONS COMMISSION ON HUMAN RIGHTS 


The International Declaration of Human Rights was redrafted at the 
Third Session of the United Nations Commission on Human Rights held at 
Lake Success from May 24, 1948 to June 18, 1948.1. It was then forwarded 
for review by the Economic and Social Council at its Seventh Session in 
Geneva. The Economic and Social Council in turn at the end of its session 
in August, 1948, transmitted the Declaration to the General Assembly for 
its consideration in Paris in September, 1948. Since the Declaration will 
not be a legally binding document, it will not be submitted to the states 
for ratification following its approval by the General Assembly. 

The International Covenant on Human Rights, which was also on the 
agenda of the Third Session of the Commission on Human Rights, was not 
discussed, because practically the entire time of the Commission was found 
to be necessary for the completion of the Declaration of Human Rights. 
There was only a brief discussion of implementation on the last day of the 
session. 


1U.N. Doc. E/800, June 28, 1948, Report of the Third Session of the Commission 
on Human Rights. 
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The Geneva draft? of the Declaration was drastically rewritten at the 
Third Session of the Commission to state each of the rights in clear and 
concise language. Limitations on rights in individual articles were replaced 
by a broadened over-all limitation article (Article 27) which was made ap- 
plicable to all the rights enumerated in the Declaration. In the Geneva 
draft, several of the articles undertook to define the manner in which the 
rights involved would be carried out. For example, Article 23 provided: 
‘*The State is bound to take all necessary steps to prevent unemployment.’’ 
Such references to the state were omitted in the redrafting of the Declara- 
tion at the Third Session of the Commission. 

The International Declaration of Human Rights* was approved at the 
Third Session of the Commission by a vote of 12 to 0, with only the U.S.S.R., 
the Ukraine, Byelorussia and Yugoslavia abstaining. 

The Preamble to the Declaration was drafted at the Third Session of the 
Commission in considerable detail to include a number of concepts pro- 
posed by various delegations, which were preambulary in nature and which 
accordingly were more appropriately stated in a preamble than in the body 
of the Declaration. The Preamble proposes the Declaration ‘‘as a common 
standard of achievement for all peoples and all nations, to the end that 
every individual and every organ of society, keeping this Declaration 
constantly in mind, shall strive by teaching and education to promote re- 
spect for these rights and freedoms and by progressive measures, national 
and international, to secure their universal and effective recognition and 
observance, both among the peoples of Member States themselves and 
among the peoples of territories under their jurisdiction.’’ 

The articles of the Declaration are stated in the present tense and as 
rights to which individuals are entitled. For example, Article 3 provides: 
‘‘Everyone has the right to life, liberty and security of person.’’ Articles 
3 to 19 concern civil and political rights and Articles 20 to 25, social and 
economic rights. The subject matter of the articles is as follows: 

Article 1, All human beings are born free and equal in dignity and 
rights; Article 2, Non-discrimination ; Article 3, Right to life, liberty, and 
security of person; Article 4, Freedom from slavery, servitude, torture, in- 
human treatment or punishment; Article 5, Recognition as a person before 
the law; Article 6, Equal protection of the law; Article 7, Freedom from 
arbitrary arrest or detention; Article 8, Right to a fair hearing by an inde- 
pendent and impartial tribunal; Article 9 (1), Presumption of innocence 
and right to public trial, with all guarantees necessary for defense, in crim- 
inal cases; Article 9 (2), Freedom from ex post facto laws; Article 10, 
Freedom from interference with privacy; Article 11 (1), Freedom of move- 


2 This draft had been prepared at the previous session of the Commission in Geneva, 
Annex A of U.N. Doc. E/600, Report of the Commission on Human Rights, Second 
Session. 

3 Annex A of U.N. Doc. E/800. 
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ment and residence within a state; Article 11 (2), Right to leave any 
country; Article 12, Right of asylum from persecution; Article 13, Right 
not to be deprived arbitrarily of nationality and right to change nationality ; 
Article 14, Right to marry and to protection of the family; Article 15, Right 
to own property; Article 16, Freedom of religion; Article 17, Freedom of 
opinion and expression; Article 18, Freedom of assembly and association ; 
Article 19, Right to participate in government; Article 20, Right to social 
security ; Article 21, Right to work and form and join trade unions; Article 
22, Right to health and security ; Article 23, Right to education; Article 24, 
Right to rest and leisure; Article 25, Right to participate in cultural life; 
Article 26, Right to good social and international order. 

Article 27, which is the general over-all limitation clause applicable to 
each of the rights enumerated in the Declaration, provides: 


1. Everyone has duties to the community which enables him freely 
to develop his personality. 

2. In the exercise of his rights, everyone shall be subject only to such 
limitations as are necessary to secure due recognition and respect for 
the rights of others and the requirements of morality, public order 
and general welfare in a democratic society. 


In contrast to the Declaration, the Covenant on Human Rights is being 
drafted by the Commission on Human Rights to be a legally binding docu- 
ment for those states which ratify it. The rights thus far set forth in the 
Covenant are in general the rights enumerated in Articles 2, 3, 4, 7, 8, 9, 11, 
16, 17 and 18 of the Declaration. 

The Drafting Committee of the Commission in its Second Session at Lake 
Success,‘ immediately prior to the meeting of the Third Session of the 
Commission, prepared a rough redraft of the Covenant for the consideration 
of the Commission. Since the Commission did not have the time available 
to consider the Covenant at its Third Session, it will convene again on 
April 11, 1949, at Lake Success to complete the drafting of the Covenant. 

The principal issue developed and not resolved in the meetings of the 
Drafting Committee concerning the Covenant was whether the limitations 
on each right set forth in the Covenant should be given in detail or in a 
general over-all article applicable to all the rights in the Covenant. For 
example, it was proposed that the Covenant provide in Article 11: 


1. No one shall be denied freedom of movement or residence within the 
borders of a Contracting State. 
2. Anyone shall be free to leave any country including his own. 


It was found that if express limitations on this right are enumerated in 
the Covenant, at least 14 limitations would have to be listed. The Nether- 
lands pointed out in its comments that freedom to leave the country would 


*U.N. Doe. E/CN.4/95, May 21, 1948, Report of the Drafting Committee to the 
Commission on Human Rights, Second Session. 
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be subject to outstanding obligations with regard to national service, tax 
liabilities or voluntarily contracted obligations binding the individual to 
the government. France pointed out that consideration would have to be 
given to possible lawful detentions and to restrictions imposed because 
criminal proceedings are pending or to prevent the imminent commission 
of a crime or offense. The United States, the United Kingdom and the 
Union of South Africa submitted other restrictions which would also have 
to be enumerated in the Covenant if it were agreed that detailed limita- 
tions should be given. 

The problem of enumeration became particularly difficult when the Com- 
mittee considered freedom of expression, because 33 possible restrictions 
were submitted for the consideration of the Committee. In the case of an 
article on arrest and detention, 34 different detailed restrictions were 
enumerated. Concern was expressed by some delegations attending the 
Drafting Committee meetings that the detailed enumeration of all the 
various restrictions possibly applicable to each of the rights set forth in 
the Covenant might lead to the absurd result that the Covenant would be 
referred to as one of restrictions rather than of rights. As a substi- 
tute for the express enumeration of detailed restrictions applicable to each 
right in the Covenant, the United States proposed to the Drafting Com- 
mittee that it would be sufficient to include a general over-all article along 
the following lines to serve as a limitation on all the rights enumerated: 
‘‘The obligations imposed . . . shall not affect the right of States parties 
to the Covenant to take action reasonably necessary for the preservation 
of peace, order or security or the promotion of the general welfare. Such 
action may be taken only by or pursuant to law... .’’ It will be ob- 
served that Article 27 of the Declaration is an over-all limitation clause 
applicable to all the rights set forth in the Declaration. There is no detailed 
enumeration of restrictions in any of the articles of the Declaration as is 
proposed for the Covenant. 

Since there was not adequate time for the resolution of this question of 
limitations with respect to the articles of the Covenant, the Drafting Com- 
mittee set forth the two alternative proposals in a draft text for the con- 
sideration of the Commission on Human Rights at its next session to begin 
April 11, 1949. 

At the final meeting of the Third Session of the Commission on June 
18, implementation measures for the Covenant were considered briefly.’ 
China and the United States joined in proposing that procedures for deal- 
ing with violations of the Covenant should be developed gradually in the 
light of experience. As a first step, they proposed that provision be 
simply made in the Covenant for the appointment by covenanting 

5 See this JoURNAL, Vol. 42 (1948), p. 389, for discussion of measures of implementa- 


tion considered at Second Session of Commission on Human Rights. 
6U.N. Doc. E/CN.4/145, June 16, 1948. 
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states of a committee to which a matter not settled by negotiation or other- 
wise within a reasonable time should be referred by a covenanting state 
concerned with the dispute. The committee would consider the complaint 
referred to it and, in view of all the circumstances involved, make a recom- 
mendation addressed to the states concerned, looking toward an amicable 
solution of the dispute. 

It is expressly stated in the China-United States proposal that in their 
view it is not necessary to create an International Court of Human Rights 
or a special chamber of the International Court of Justice, at least until 
some experience has been gained of the operation of the Covenant and of 
the implementation machinery initially proposed. It is also pointed out 
that within a reasonable time after the coming into force of the Covenant, 
covenanting states should consider whether further measures of imple- 
mentation are desirable, including measures concerning petitions from in- 
dividuals, organizations and groups. The China-United States proposal 
does not contemplate the consideration of petitions from individuals, 
organizations or groups initially; the implementation machinery proposed 
is limited to states parties to the Covenant. 

Reference is made in the China-United States proposal to the availabil- 
ity of the International Court of Justice in accordance with the provisions 
of the Charter of the United Nations and the Statute of the Court. Pro- 
vision is made for any state charged with a violation of the Covenant, or 
for the committee proposed to be established, to request the Economic and 
Social Council to secure an Advisory Opinion from the International Court 
of Justice, as provided in the Charter of the United Nations and the Statute 
of the Court, on any legal question arising. 

The delegations of Chile, Egypt, Panama, the United Kingdom and Uru- 
guay expressed their general support of the principles of the China-United 
States proposal. India supported the China-United States proposal in part 
only. 

France and Australia supported a more detailed proposal of France.’ 
In addition, Australia submitted a draft Statute for an International 
Court of Human Rights.® 

The Soviet Union,® Byelorussia, the Ukraine and Yugoslavia opposed the 
proposed measures of implementation, while the other three members of 
the Committee at its third session urged the postponement of this question. 


JAMES SIMSARIAN * 


7U.N. Doe. E/CN.4/82/Add.10, May 17, 1948. 

8U.N. Doe. E/CN.4/AC.1/27, May 10, 1948. 

®U.N. Doc. E/CON.4/154, June 24, 1948. 

* Adviser to the United States Representative to the United Nations Commission on 
Human Rights, Third Session, and Acting Assistant Chief, Division of United Nations 
Economie and Social Affairs, Department of State. The opinions expressed in this 
note are the personal and non-official views of the author. 


e 
5 
e 
5 


884 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


INSTITUTE ON THE TEACHING OF INTERNATIONAL AND COMPARATIVE LAW 


A successful Institute for Law School Teachers of International Law and 
Comparative Law,’ conducted by the Association of American Law Schools 
with the codperation of the Carnegie Corporation, was held at the Associa- 
tion of the Bar of the City of New York from August 23 to September 4, 
1948, with a considerable number of law schools represented by members 
of their faculties. On the international law side, attention was centered 
upon the problems of an introductory course given to a substantial num- 
ber of law students within the time limitations of not more than three 
hours a week for a single semester. Under the general direction of Pro- 
fessors Edwin D. Dickinson and Philip C. Jessup, assisted by the writer, 
discussions dealt with the objectives and scope of such a course, the ma- 
terials deemed most worth while to cover therein, the teaching methods 
to be employed, and various problems likely to be encountered. Many 
emphasized the differences between such a course designed for a large 
number of law students as a part of their general professional education 
and the more traditional courses intended for those few law students who 
may have a special interest in international law and related subjects. 
Much interest was expressed in the extent to which material dealing with 
international organization (in particular the United Nations) might well 
be included in such a brief introductory course in law schools, and in the 
opportunities for making the student aware of the relationship of inter- 
national law to the political, geographic, economic and social factors in 
international relations. 

The institute also devoted considerable time to discussions of some of the 
current problems in the international legal field, and a number of well- 
known speakers participated in this phase of the program. Justice Robert 
H. Jackson of the United States Supreme Court spoke on some of the prob- 
lems encountered in the earlier stages of the Niirnberg war crimes trials, 
especially in framing the agreement and charter of the tribunal and in 
preparing the indictment. Judge Green H. Hackworth of the Interna- 
tional Court of Justice took part in informal discussions of the part which 
international law plays in relations between states. Professor James L. 
Brierly of Oxford discussed aspects of international law teaching in Eng- 
land, as well as the problems of codification and development of interna- 
tional law under the United Nations. Fred K. Nielsen gave an address on 
‘International Reclamations.’’ Professor Clyde Eagleton spoke on ‘‘In- 
ternational Law and Lawyers’’; Professor Josef Kunz discussed the re- 
lationship of the theory of international law to law school teaching; Pro- 
fessor John Hazard presented information regarding the Soviet attitude 
toward international law as shown in the Soviet sources; and Professor 


1See this JournaL, Vol. 42 (1948), p. 432. 
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Manley Hudson discussed attempts to codify the principal rights and 
duties of states. 

During the latter part of the sessions a comparable program was given 
over to problems of comparative law and of law school courses in that 
subject. 

There appeared to be a general consensus that the exchange of views 
during the sessions of the institute would prove of great value in improv- 
ing the work done in teaching international law courses in American law 
schools. The hope was expressed that in connection with the annual 
December meetings of the Association of American Law Schools, and 
through correspondence conducted by the Association’s Committee on 
International and Comparative Law, a continuing effort may be made by 
law school teachers to exchange ideas and plans designed to improve law 
school instruction in international law and comparative law. 


Wma. W. BisuHop, JR. 


UNIVERSITY OF MICHIGAN LAW SCHOOL FORUM ON INTERNATIONAL LAW 


The increasing interest in international law in various parts of the coun- 
try is exemplified by the program on international law conducted last July 
by the University of Michigan Law School Summer Session. As part of 
this program, conceived by Dean E. Blythe Stason, Professor Emeritus 
James L. Brierly of Oxford University and Professor Lawrence Preuss of 
the University of Michigan taught a seminar on the sovereign state in inter- 
national law for about 35 students of the Law School. A forum on Cur- 
rent Problems of International Law was held on two week-ends for prac- 
ticing lawyers, students and citizens interested in international affairs. 
During the first week-end, devoted primarily to ‘‘International Law and 
Private Rights,’’ lectures were delivered by Professor Preuss on ‘‘ Conflict 
between International and Domestic Law’’; by Dr. Yuen-li Liang of the 
United Nations Secretariat on ‘‘The Legal Status of the United Nations in 
the United States’’; by Professor Brierly on ‘‘The British Approach to 
International Law’’; by Charles S. Rhyne of the District of Columbia 
Bar on ‘‘International Law and Air Transportation’’; and by the writer 
on ‘‘The Legal Status in the United States of Foreign Government-Owned 
Corporations.’’ The second week-end, centered upon ‘‘International Law 
and Public Rights,’’ included lectures by Charles Fahy, formerly legal 
adviser of the United States Military Government in Germany and there- 
after Legal Adviser of the Department of State, on ‘‘Legal Problems of 
German Occupation’’; by Professor Max Rheinstein of the University of 
Chicago Law School on ‘‘The Present International Status of Germany’’; 
by George Burke of the Michigan Bar and formerly a judge of one of the 
war crimes tribunals at Niirnberg on ‘‘International Crimes and their 
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Prosecution’’; by Professor Brierly on ‘‘Codification of International 
Law’’; by Professor Hersch Lauterpacht of Cambridge on ‘‘ International 
Law and Human Rights’’; and by the writer on ‘‘ Peace Treaties of World 
War II.’’ Each lecture was followed by questions and discussion. Several 
hundred persons attended, and it is believed that the forum resulted in a 
more widespread understanding by members of the university community 
and the legal profession of some of the present problems of international 
law. 
Wma. W. BisHop, Jr. 


PATE 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By LIANG * 


SOME ASPECTS OF THE WORK OF THE INTERIM COMMITTEE OF THE GENERAL 
ASSEMBLY + 

The Interim Committee was established as a subsidiary organ of the 
General Assembly under Article 22 of the Charter by Resolution 111 (IT) 
of November 13, 1947.1. In order to carry out the tasks assigned to it by 
the General Assembly, the Interim Committee,set up four sub-committees 
as follows: (1) Sub-Committee One on rules of’-procedure ;” (2) Sub-Com- 
mittee Two on the promotion of international codperation in the political 
field; * (3) Sub-Committee Three on the problem of voting in the Security 
Council; * (4) Sub-Committee Four on the advisability of establishing a 
permanent committee of the General Assembly. The Interim Committee 
also dealt with the problem of the Independence of Korea but did not refer 
this problem to a sub-committee.© The present note will deal only with 
the problems which were considered by the Interim Committee through its 
Sub-Committees Two and Three. 


The Problem of Voting in the Security Council 


The Interim Committee was specifically requested by General Assembly 
Resolution 117 (II) to consider the problem of voting in the Security 
Council. Perhaps no other question has caused so much disagreement 
and given rise to so much controversy both in the drafting and in the ap- 


* Director of the Division of Development and Codification of International Law, 
United Nations Seeretariat; editor of this Department of the JouRNAL. 

t Prepared at the editor’s request by Mr. H. C. Kiang, Technical Counsellor, Chinese 
Delegation to the Interim Committee. 

1See this JouRNAL, Vol. 42. (1948), pp. 435-439 for note on the establishment of the 
Interim Committee and its terms of reference. 

*See U.N. Doe. A/AC.18/5, Jan. 8, 1948, for Report of Sub-Committee One. 

8 See U.N. Doc. A/AC.18/73, July 19, 1948, and A/AC.18/73/Add.1, July 21, 1948, 
for the Report of Sub-Committee Two. See U.N. Doc. A/605, Aug. 13, 1948, for Report 
of Interim Committee on the Study of Methods for the Promotion of International Co- 
operation in the Political Field. 

*See U.N. Doe. A/578, July 15, 1948, for the Report of the Interim Committee on 
the Problem of Voting in the Security Council. 

5See U.N. Doc. A/AC.18/84, Aug. 2, 1948, for the Report of Sub-Committee Four 
on the Advisability of Establishing a Permanent Committee of the General Assembly. 
_ See U.N. Doc. A/583, July 22, 1948, for Report of the Interim Committee on the 
Problem of the Independence of Korea. 
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plication of the Charter of the United Nations. During the second part 
of its first session the General Assembly adopted a resolution presented 
by Australia which requested the permanent members of the Security 
Council to make every effort to ensure that the use of the special voting 
privilege of its permanent members did not impede the Security Council 
in reaching decisions promptly, and recommended to the Security Council 
the early adoption of practices and procedures to assist in reducing the 
difficulties in the application of Article 27.7. The second session of the 
General Assembly was also confronted with several proposals on the 
question of voting in the Security Council. One of these was a proposal 
by Argentina for the convoking of a general conference for the purpose 
of amending the Charter with a view to abolishing the veto power of the 
permanent members.* Another proposal, put forward by the Chinese 
Delegation, aimed at ‘‘an improvement in the practice of the Security 
Council by the method of procedural revision in full harmony with the 
spirit and letter of the Charter.’’® The United States Delegation proposed 
that this question be referred to the Interim Committee. 

It may be noted that, in submitting its draft resolution to the First 
Committee, the representative of the United States indicated the attitude 
of his government by stating that (1) the United States did not consider 
the statement made by the four sponsoring Powers and France at San 
Francisco on June 7, 1945, as a treaty binding it for all time, but at most 
a statement of the general attitude of these Powers; and (2) the United 
States was not opposed to the problem of voting being studied on a wider 
basis in the General Assembly. He added that ‘‘the present voting pro- 
cedure could undoubtedly be made flexible in many respects without modi- 
fying the voting rules in Article 27 of the Charter, and, in any event, 
many aspects of this procedure should be maintained.’’'® The United 
States’ proposal was strongly attacked by the Soviet representative, who 
opposed any attempt to modify the principle of the unanimity of the Great 
Powers." 

After considerable discussion the resolution proposed by the United 
States Delegation was adopted. This resolution, in referring the question 
of voting procedure to the Interim Committee, requested that committee 
to consider the problem, ‘‘ taking into account all proposals which have been 
or may be submitted by members of the United Nations to the second 
session of the General Assembly or to the Interim Committee.’’ The 
permanent members of the Security Council were also requested to consult 
with one another on the problem of voting in the Security Council in order 


7 General Assembly Resolution 40(1), Dee. 13, 1946. 
8 U.N. Doc. A/351, Aug. 22, 1947. 

U.N. Doc. A/C.1/202/Rev.1, Oct. 10, 1947. 

10 U.N. Doe. A/C.1/SR.113, Nov. 18, 1947, p. 3. 

11 U.N. Doc. A/P.V.122, Nov. 21, 1947, p. 31. 
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to secure agreement among them on measures to insure the prompt and 
effective exercise by the Security Council of its functions.?” 

Following a general discussion by the Interim Committee, the question 
was referred to Sub-Committee Three,'* which was established at the 
twelfth meeting of the Interim Committee, to ‘‘examine and analyze all 
proposals already submitted to the second session of the General Assembly, 
or which may be submitted subsequently to the Committee or to the Sub- 
Committee, and to make a preliminary report to the Interim Committee 
not later than 15 May 1948.’’ The sub-committee in turn appointed a 
working group which was instructed to study the various proposals and to 
prepare a draft recommendation, such as might eventually be submitted to 
the General Assembly. 

The proposals studied by the working group varied widely in nature. 
Argentina proposed the convocation of a general conference of the Mem- 
bers of the United Nations under Article 109 of the Charter to abolish the 
veto. New Zealand expressed its support of any proposals designed to 
eliminate or modify the present provisions of the Charter requiring the 
unanimity of the permanent members of the Security Council, and it pro- 
posed that Article 27 of the Charter be amended so that the words ‘‘con- 
curring votes of the permanent members’’ be replaced by the words 
‘‘econeurring votes of four of the five permanent members.’’ China, the 
United Kingdom, the United States and others took a more moderate stand. 
Their proposals were mainly intended to seek improvement in the practice 
of the Security Council by the method of procedural revision. 

The sub-committee took as a basis of its work a list prepared by the 
Secretariat of ninety-eight items** of possible decisions ‘‘adopted or 
[which] might be adopted by the Security Council in application of the 
Charter or the Statute of the International Court of Justice.’’?° The sub- 
committee, in the examination of these possible decisions, came to the con- 
clusion that thirty-six items were procedural within the meaning of Article 
27, paragraph 2. Those items which were determined to be procedural 
fell generally into five categories: (1) decisions of the Security Council 
adopted in application of provisions which appear in the Charter under 
the heading ‘‘procedure’’;*® (2) decisions which relate to the internal 
procedure of the United Nations, such as those concerning the relation- 
ship between the Security Council and other organs of the United Nations, 


12 General Assembly Resolution 117(II), Nov. 21, 1947. 

18 U.N. Doe. A/578, July 15, 1948, p. 1. The Sub-Committee was composed of repre- 
sentatives of Argentina, Australia, Belgium, Brazil, Canada, Chile, China, Cuba, France, 
Guatemala, India, Norway, Siam, Syria, Turkey, the United Kingdom and the United 
States of America. 

14U.N. Doe. A/AC.18/SC.3/3, March 26, 1948. 

15 U.N. Doe, A/AC.18/62, June 3, 1948, and A/AC.18/66, June 24, 1948. 

16 Articles 28-32 of the United Nations Charter. 
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or by which the Seeurity Council seeks the assistance of other organs of 
the United Nations; (3) decisions of the Security Council which relate 
to its internal functioning and the conduct of its business; (4) cer- 
tain decisions of the Security Council which bear a close analogy to the 
decisions included in the above-mentioned criteria; and (5) certain de- 
cisions of the Security Council which are instrumental in arriving at or 
in following up a procedural decision. 

The sub-committee also agreed that twenty-four possible decisions of 
the Security Council should be adopted by the vote of seven members of 
the Security Council, whether these decisions are considered procedural 
or non-procedural. In reaching a conclusion on these items, it was con- 
sidered whether the decision, if taken by a vote of any seven members 
of the Security Council, would improve the functioning of that body and 
permit it promptly and effectively to fulfill its responsibilities under the 
Charter. 

There were also thirty-six items for which no definite recommendation 
could be made, since the voting procedure would depend upon the specific 
steps to be taken by the Security Council. The sub-committee, having 
reached these conclusions concerning the items of possible decisions, sub- 
mitted reports to the Interim Committee on June 3 and 24, 1948.17 The 
Interim Committee examined these reports in the course of five meetings 
and embodied them, with certain modifications and revisions, in its own 
report to the General Assembly.'® It is proposed to examine in more de- 
tail a few of those items which caused some controversy in Sub-Committee 
Three and in the Interim Committee. 

In regard to possible decisions under Chapter I of the Charter, no 
recommendation was made concerning the voting procedure in a decision 
whether a matter is ‘‘essentially within the domestic jurisdiction of any 
state.’’ In the opinion of the United States representative, the question 
does not constitute a separate decision by the Security Council and would 
arise only in connection with some other decision such as the adoption 
of the agenda or the consideration of proposals for action under Chapters 
VI or VII of the Charter. The representatives of Norway and Ecuador, 
supported by Belgium and Turkey, thought that wherever there is dis- 
agreement on the question of domestic jurisdiction, the Security Council 
should not vote but should request an advisory opinion of the International 
Court of Justice. In reply to the doubt expressed by the Chinese repre- 
sentative that in certain circumstances it might be impossible to delay a 
decision while awaiting the opinion of the court, the representative of 
Norway suggested that in urgent cases recourse should be had to sum- 
mary procedure as provided in Article 29 of the Statute of the Court. 
However, doubts were expressed as to the applicability of Article 29 of 


17 U.N. Doe. A/AC.18/62, June 3, 1948, and A/AC.18/66, June 24, 1948. 
18 U.N. Doe. A/578, July 15, 1948. 
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the Statute of the Court to the procedure of rendering advisory opinions.'® 
Throughout the discussion in the sub-committee and later in the full In- 
terim Committee, the representatives of Turkey and Argentina insisted 
that the principle of unanimity among the permanent members should 
not apply to this item, as the question whether a matter is within the 
domestic jurisdiction of a state is a problem of international law. 

No decision of the Security Council upon any single subject has been 
subject to more extensive use of the veto than in the matter of admission 
of new members. Most of the members of the Interim Committee sup- 
ported its recommendation that the decision on the admission of a state 
to membership in the United Nations should be adopted by the vote of 
any seven members of the Security Council, no matter whether the de- 
cision itself is considered procedural or non-procedural. In the opinion 
of the representatives of Argentina, Greece and Iraq, the question of the 
admission of new members is within the specific powers of the General 
Assembly, and the recommendation of the Security Council is not there- 
fore covered by a privileged voting procedure. 

Another item on which no recommendation was made concerned a re- 
quest to the General Assembly by the Security Council under Article 12 
of the Charter to make a recommendation on a dispute or situation in re- 
spect to which the Security Council is exercising the functions assigned 
to it in the Charter. In the opinion of the members of the sub-committee 
this decision is procedural. The representative of the United Kingdom 
recalled that the Security Council had been prevented from reaching a 
conclusion that this decision was procedural by the use of the ‘‘double 
veto’’ on the preliminary question under Part II, paragraph 2, of the 
Statement by the Four Sponsoring Powers.”° The representative of the 
United Kingdom considered that the use of the ‘‘double veto’’ did not in 
any way change the law or the correct interpretation of the Charter. There- 
fore, the United Kingdom representative did not regard the instance as a 
precedent that the decision is substantive. 

Considerable discussion also took place in the sub-committee concerning 
the decision whether a matter is or is not procedural within the meaning 
of Article 27, paragraph 2. The majority opinion of Sub-Committee 


19 In connection with the proposal submitted by the Belgian Delegation to authorize 
the Interim Committee to request advisory opinions of the International Court of Justice 
(doe. A/AC.18/44), the Secretary General communicated to the Interim Committee the 
text of a telegram received from the President of the International Court of Justice, 
referring to the question of the summary procedure of the Court: ‘‘ Procedure advisory 
opinion requested urgently may be made even shorter than that of cases brought before 
Chamber summary procedure. By Article 66 Statute President may dispense with 
either written or oral proceedings. An urgent opinion may remain before the Court 
for six to nine weeks according complexity of the issue. Guerrero’? (A/AC.18/82, 
July 28, 1948). 

20 U.N. Doe. S/P.V.202, Sept. 15, 1947, pp. 126-171. 
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Three, which was approved by the Interim Committee, was that this de- 
cision should be adopted by the vote of any seven members of the Security 
Council. Again it was pointed out that the short history of the United 
Nations has shown that there were occasions on which an affirmative de- 
cision on the procedural nature of a question was not adopted through 
the adverse vote of one or more permanent members, despite the favorable 
vote by seven or more members.” In the sub-committee the United States 
representative declared that the Statement of the Sponsoring Powers, 
commonly known as the San Francisco Statement, had been abused by 
the Soviet Union as regards the application of Part II of that document. 
The Soviet Union had prevented the Security Council from declaring cer- 
tain items procedural which, under the Charter, were clearly procedural. 
According to the United States representative, the purpose of Part II of 
the Statement was to provide a method for determining how to settle the 
voting procedure applicable to additional categories of decisions not spe- 
cifically designated as procedural or non-procedural, and that Part II of 
the Statement was meant to be read in the light of Part I, where a general 
definition was given. The United Kingdom representative was joined by 
that of France in considering that this decision was not procedural and, 
as contemplated in the San Francisco Statement, should be governed by 
the principle of unanimity of the permanent members. The United King- 
dom representative, however, supported the suggestion of Belgium and 
Norway that in case of disagreement the Security Council should refer the 
issue whether a question is procedural within the meaning of Article 27, 
paragraph 2, to the International Court of Justice for an advisory opinion, 
rather than decide the question itself. 

A second point in regard to Article 27 involved a decision whether a 
question is a situation or a dispute for the purpose of Article 27, paragraph 
3, regarding the requirement of abstention. The sub-committee concluded 
that this decision should be adopted by the vote of any seven members of 
the Security Council, for the reason that no member of the Security 
Council should be in a position to thwart the mandate of the Charter which 
requires a member to abstain from voting in any dispute to which it is a 
party. In discussing the procedure which might be recommended for the 
application of this principle, the representative of Norway suggested that 
the Security Council, in case of disagreement, should refer the matter to 
the International Court of Justice for an advisory opinion, while the 
representative of the United Kingdom submitted a definition of a dispute 
for the purposes of Article 27, paragraph 3, which was amended and ap- 
proved by the Interim Committee. This definition was not intended to 
apply to the word ‘‘dispute’’ as used in other provisions of the Charter. 


21 See Journal of the Security Council, July 11, 1946, p. 841. 
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The formula containing the definition of a dispute, which was finally ap- 
proved by the Interim Committee, is as follows: 


(1) In deciding for the purpose of Article 27, paragraph 3, whether a 
a matter brought before the Security Council by a State or States 
is a dispute or a situation, the Security Council shall hold that a 
dispute arises: 

(a) if the State or States bringing the matter before the Security 
Council, and the State or States whose conduct is impugned, 
agree that there is a dispute. 

(b) whenever the State or States bringing the matter before the 
Security Council allege that the actions of another State or 
States in respect of the first State or States constitute a breach 
of an international obligation or are endangering or are 
likely to endanger the maintenance of international peace and 
security, or that such actions demonstrate preparation to com- 
mit a breach of international obligations or to endanger the 
maintenance of international peace and security, and the 
State or States which are the subject of these allegations con- 
test, or do not admit, the facts alleged or inferences to be 
drawn from such allegations. 

(2) Further, if a State bringing before the Security Council a matter 
of the nature contemplated under (1) above alleges that another 
State is violating the rights of a third State, and the latter sup- 
ports the contention of the first State, then the third State shall 
also be deemed a party to the dispute. 

(3) Nothing in this definition shall prevent the Security Council from 
deciding that a dispute exists in circumstances not covered by the 
above definition. 


As to the requirement of abstention from voting by Security Council mem- 
bers pursuant to Article 27, paragraph 3, of the Charter, the United States 
suggested that all parties involved in matters arising before the Security 
Council, whether these matters technically be considered disputes or situ- 
ations, must abstain from voting.” In the opinion of the United States 
representative there were no arguments based either on principle or on the 
practical necessities of the case, which would justify the conclusion that the 
Charter was drafted with the intent to draw a distinction between disputes 
and situations when Article 27, paragraph 3, of the Charter was adopted. 
Therefore, the United States held the view that no such distinction was 
intended or should be accepted. 

There was general agreement among the members of the sub-committee 
that in decisions under Chapter VI of the Charter dealing with the pacific 
settlement of international disputes there should be no insistence by the 
permanent members upon the principle of unanimity. The Chinese Dele- 
gation proposed that the General Assembly recommend to the five perma- 
nent members of the Security Council the amplification of the Sponsoring 
Governments’ Statement by adding to it a declaration that the five per- 


22 U.N. Doc. A/AC.18/SC.3/4, May 11, 1948. 
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manent members, one and all, waive the right of invoking the application 
of Article 27, paragraph 3, in all proceedings arising under Chapter VI 
of the Charter on pacific settlement of disputes.** The United States 
representative was of the opinion that as a matter of principle, regardless 
of whether the decisions under Chapter VI are procedural or substantive, 
no one state should have the power to prevent the Security Council from 
fulfilling its réle of mediator in international controversies. In support 
of the attitude of the United States, Canada maintained that no state 
should be judge in its own cause, and the proviso in paragraph 3 of Article 
27 would be rendered of no effect if a permanent member of the Security 
Council could veto a decision that a dispute exists or that it itself is a party 
to a dispute.”* 

The United Kingdom representative, while being opposed to the abuse of 
the veto, did not agree with the representatives of those other governments 
in their position that Chapter VI should be singled out at the present time 
and that the abolition of the veto should be particularly related to that 
chapter. Fear was also expressed by the representative of Norway that 
any attempt to revise the Charter as far as Chapter VI was concerned 
would contribute to weaken the potentialities of the United Nations for 
pacific settlement. 

No recommendation was made by the sub-committee on any of the im- 
portant items of possible decisions under Chapter VII on action with re- 
spect to threats to the peace, breaches of the peace and acts of aggression. 
However, some members expressed the view that the decisions on certain 
items were procedural. For instance, in the case of the ascertainment of 
compliance with provisional measures under Article 40, the sub-committee 
was of the opinion that the decision should be procedural if it merely 
requested information on compliance with provisional measures. The de- 
cision should be non-procedural if it established a commission of investiga- 
tion on the spot. This was in reference to an instance in which a resolution 
before the Security Council to establish a commission of investigation in 
order to ascertain on the spot the compliance with a ‘‘cease-hostilities’’ 
resolution was rejected through the adverse vote of a permanent member 
despite a favorable vote on the part of a majority of the members of the 
Security Council.2®> With regard to the determination of the existence of 
any threat to the peace, breach of the peace, or act of aggression, the repre- 
sentatives of Turkey and Argentina were of the opinion that the first part 
of Article 39 should not be subject to the unanimity rule since this part 
does not, by itself, involve coercive measures. 

When the sub-committee came to Chapter XIV relating to the Inter- 
national Court of Justice, it was agreed that the recommendation of the 


23 U.N. Doc. A/AC.18/49, March 18, 1948, p. 3. 
24U.N. Doc. A/AC.18/13, Part B, Jan. 14, 1948. 
25U.N. Doc. 8/P.V.195, Aug. 26, 1947, p. 56. 
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Security Council of the conditions on which a non-member state becomes 
a party to the Statute of the International Court of Justice (Article 93, 
paragraph 2) should be adopted by the vote of any seven members of the 
Security Council. The United States representative expressed the view 
that the decision is procedural. As to the item concerning a request to the 
International Court of Justice for an advisory opinion on a legal question 
(Article 96), the sub-committee concluded that this decision was pro- 
cedural. Regarding this particular item, the Belgian representative sub- 
mitted a proposal,”° supported by the representative of the United Kingdom, 
to meet the contingency where a permanent member of the Security Council 
should invoke its right of veto to prevent a request for an advisory opinion 
from reaching the International Court, although the request was supported 
by a majority of seven votes. It was suggested that in such an event it 
would be open to the Council to instruct the Secretary General to transmit 
to the Court, together with the text of the contested request, the records 
of the Council’s meetings at which the question was discussed. The de- 
cision to issue such instructions would be procedural in nature. When 
the International Court of Justice is in possession of the official records 
accompanied by the request for an advisory opinion it will be able to decide 
whether it is competent in tl. matter. 

With reference to the implementation of the foregoing conclusions, three 
principal methods were proposed: (1) by interpretation of the Charter as 
proposed by the Chinese Delegation; ** (2) by agreement among the five 
permanent members of the Security Council as suggested by China, the 
United Kingdom and the United States; ** (3) by the convocation of a gen- 
eral conference to review the Charter as suggested by Argentina and New 
Zealand.”® 


Pacific Settlement of Disputes 


Under the terms of paragraph 2(c) of the General Assembly Resolution 
111 (IL) of November 13, 1947, the Interim Committee was authorized to 
consider and report with its conclusions on ‘‘methods to be adopted to give 
effect to that part of Article 11 (paragraph 1) which deals with the general 
principles of codperation in the maintenance of international peace and 
security, and to that part of Article 13, paragraph la, which deals with 
the promotion of international codperation in the political field.’’ For this 
purpose the Interim Committee at its 11th meeting on March 2, 1948, estab- 
lished Sub-Committee Two.*° The sub-committee had for its consideration 


26U.N. Doc. A/AC.18/50, March 18, 1948. 

27 U.N. Doe. A/AC.18/13, Part A, Jan. 14, 1948. 

28U.N. Doc. A/AC.18/17, Feb. 10, 1948, and Corr. 1, A/AC.18/41, March 10, 1948. 

29 U.N. Doe. A/AC.18/12, Jan. 13, 1948, and A/AC.18/38, March 9, 1948. 

80 Sub-Committee Two was composed of representatives of Australia, Belgium, Brazil, 
China, Colombia, Dominican Republic, Ecuador, France, Greece, Iran, Lebanon, Sweden, 
Venezuela, the United Kingdom and the United States. 
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proposals submitted by Lebanon,** Belgium,** China and the United States,** 
the United Kingdom,** Canada ** and Ecuador.*® After considerable dis- 
cussion, the sub-committee agreed that ‘‘the entire project of giving effect 
to the pertinent parts of Articles 11 and 13 of the Charter was a task ex- 
tending over many years,’’ *’ and therefore decided not to attempt to report 
to the Interim Committee on the entire range of the subject. Instead it 
chose to study methods for giving effect to the General Assembly’s re- 
sponsibility for pacific settlement of disputes. 

The methods of pacific settlement of disputes as listed in Article 33 of 
the Charter include negotiation, enquiry, mediation, conciliation, arbitra- 
tion, judicial settlement, resort to regional agencies or arrangements, or 
other peaceful means. The proposals which were submitted to Sub-Com- 
mittee Two covered more or less these methods of pacific settlement. 

The only reference which was relevant to negotiation was to be found 
in the United Kingdom proposal concerning conciliation, which envisaged 
the possibility that the President of the Security Council or of the General 
Assembly might play a role in ‘‘stimulating’’ direct negotiations between 
the parties to a dispute or situation. There was likewise no specific pro- 
posal concerning the method of enquiry, although in the discussion the 
members of the sub-committee had in mind the existing machinery as pro- 
vided in the Hague Convention for Pacific Settlement of International 
Disputes and in numerous bilateral and multilateral treaties concluded by 
states in the past. The joint Chinese and United States proposal related 
to enquiry as well as to conciliation. Mediation was not made the subject 
of any specific proposal. 

Five of the proposals before the sub-committee were on the subject of 
conciliation.** The Lebanese representative proposed the creation of a 
permanent committee of conciliation as a subsidiary organ of the General 
Assembly with delegated powers. The Security Council, the General As- 
sembly, or any state so empowered under Article 35 of the Charter could 
bring a matter before the committee. The Committee of Conciliation would 
report to the Security Council or the General Assembly the terms of any 
agreement reached, or in the absence of agreement, its recommendations. 
The committee also would be authorized to study concrete problems of 
international codperation and to submit proposals thereon to the General 


81 U.N. Doe. A/AC.18/15, Jan. 28, 1948, and A/AC.18/30, Feb. 24, 1948. 

32 U.N. Doe. A/AC.18/18, Feb. 11, 1948, and A/AC.18/54, March 30, 1948. 

83 U.N. Doc. A/AC.18/24, Feb. 16, 1948. 

34 U.N. Doc. A/AC.18/39, March 9, 1948, and A/AC.18/49, March 18, 1948. 

85 U.N. Doc. A/AC.18/17, Feb. 10, 1948. 

36 U.N. Doce. A/AC.18/63, June 16, 1948. 

87 U.N. Doc. A/AC.18/73, July 19, 1948, p. 6. 

38 These were the joint proposal by China and the United States, the Lebanese 
proposal, with the amendments of the Dominican Republic, the Belgian proposal and the 
United Kingdom proposal. 
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Assembly. The members of the committee would be elected from the repre- 
sentatives of states with regard both to personal competence and equitable 
geographical representation. The Lebanese proposal met with opposition 
from several representatives who viewed unfavorably the creation at this 
time of a new organ which in its relation to existing organs, might lead to 
confusion of machinery and responsibility and which might weaken rather 
than strengthen the effectiveness of the United Nations for the pacific 
settlement of disputes. The sub-committee agreed to defer further con- 
sideration of the Lebanese proposal until the United Nations organs have 
had more experience in the field. 

The Belgian proposal to transfer to organs of the United Nations certain 
functions of organs of the League of Nations and the Permanent Court of 
International Justice under the General Act of 1928 received extended 
consideration by the sub-committee. However, the United Kingdom repre- 
sentative expressed doubt concerning the value of some of its provisions, 
although his government had acceded (with reservations) to the General 
Act.*® The sub-committee finally agreed to a draft resolution to be pro- 
posed by the Interim Committee to the General Assembly for restoring the 
General Act of September 26, 1928, to its original efficacy. The resolution 
would instruct the Secretary General to prepare a revised text of the Gen- 
eral Act, including the necessary amendments, and to hold it open to 
accession by states, under the title ‘‘Revised General Act for the Pacific 
Settlement of International Disputes.’? The amendments would only 
apply as between states having acceded to the General Act as thus amended, 
and, as a consequence, would not affect the rights of such states which are 
parties to the Act of September 26, 1928, as should claim to invoke it insofar 
as it might still be operative.‘ 

The joint proposal of China and the United States for the creation of a 
Panel for Enquiry and Conciliation was adopted by the sub-committee in 
the form of a draft resolution for adoption by the General Assembly. The 
draft resolution in its preamble emphasized the desirability of having 
qualified persons readily available to assist the organs of the United Nations 
in the settlement of disputes and situations by serving on commissions of 
enquiry or of conciliation. The essence of the draft resolution is found 
in the ten articles relating to the composition and use of the Panel for En- 
quiry and Conciliation. The Panel for Enquiry and Conciliation would 
consist of persons designated by member states by reason of their training, 


89 U.N. Doe. A/AC.18/73, July 19, 1948, p. 18. 

40 It may be noted that the General Act of 1928 consists of forty-seven articles divided 
into four chapters which deal mainly with conciliation, judicial settlement and arbitra- 
tion. This General Act is now binding upon twenty-two states, including Sweden and 
The Netherlands, the latter states acceding only to Chapters I (conciliation), II 
(judicial settlement) and IV (general provisions). The General Act was approved 
September 26, 1928, by a resolution of the League of Nations Assembly, which also 
invited members of the League to become parties to the instrument. 
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experience, character and standing. Members of the panel would be desig- 
nated for a term of five years and such designation would be renewable. 
Members of commissions appointed would not, in the performance of their 
duties, seek or receive instructions from any government. For the ad- 
ministrative arrangements in connection with the panel, the Secretary 
General of the United Nations would have general responsibility. The 
panel would be available at all times to organs of the United Nations to 
perform the task of enquiry or conciliation in connection with disputes or 
situations in respect of which the organs are exercising their functions. 
The panel would also be available at all times to all states, members or non- 
members of the United Nations, which are parties to any controversy, to 
perform tasks of enquiry or conciliation for the settlement of the contro- 
versy. The method of selecting members of a commission of enquiry or of 
conciliation from the panel would be determined in each case by the organ 
appointing the commission, or by agreement between the states parties to a 
controversy. Members of commissions so constituted by United Nations 
organs or by states would enjoy diplomatic privileges and immunities as 
laid down in the General Convention on the Privileges and Immunities of 
the United Nations. Finally, the members of the commissions would re- 
ceive appropriate compensation for the period of their service. 

In the field of arbitration, the Belgian representative made a specific 
suggestion that consideration be given to the possibility of enabling the 
parties to a dispute to confer on the Security Council arbitral powers. 
This suggestion was based on the advisory opinion given by the Permanent 
Court of International Justice concerning Article 3, paragraph 2, of the 
Treaty of Lausanne. This advisory opinion states, inter alia, that: 


. .. though it is true that the powers of the Council, in regard to 
the settlement of disputes, are dealt with in Article 15 of the Covenant, 
and that, under that article, the Council can only make recommenda- 
tions, which, even when made unanimously, do not of necessity settle 
the dispute, that article only sets out the minimum obligations which 
are imposed upon States and the minimum corresponding powers of 
the Council. There is nothing to prevent the parties from accepting 
obligations and from conferring on the Council powers wider than those 
resulting from the strict terms of Article 15, and, in particular, from 
substituting, by an agreement entered into in advance, for the Council’s 
power to make a mere recommendation, the power to give a decision 
which, by virtue of their previous consent, compulsorily settles the 
dispute.** 


It was the opinion of the sub-committee that the same principles dis- 
cussed in regard to arbitration were in large part applicable in the realm 
of judicial settlement. Reference was made to the Brussels Treaty signed 
by Belgium, France, Luxembourg, The Netherlands and the United King- 
dom on March 17, 1948, of which Article VIII, paragraph d, provides that 


41 P.C.1.J., Series B, No. 12, p. 27. 
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where a case is appropriate in part for judicial consideration and in part 
for conciliation, either party may insist that judicial consideration of the 
legal questions precede conciliation. 

There was also a proposal submitted by the Ecuadorian representative 
which included the following three recommendations : 


(1) When a situation or dispute is brought to the attention of the 
General Assembly or Security Council, and one of the parties con- 
cerned maintains that the matter is essentially within its domestic 
jurisdiction, (a) the President of the respective body or the Rap- 
porteur or Conciliator appointed for the case will try to obtain 
from the parties an agreement that the matter be referred to the 
International Court of Justice for a decision; (b) should such 
agreement be impossible, the International Court be requested to 
give an advisory opinion. 

(2) Members of the United Nations be recommended to include in their 
bilateral or regional agreements dealing with pacific settlement 
of disputes that the International Court may decide the question 
whether a matter is within the domestic jurisdiction of the State; 
and the Interim Committee be asked to consider the advisability 
of including in any new general convention a provision to the same 
effect. 

(3) The International Law Commission be asked to define categories 
of matters considered by international law as falling within the 
domestic jurisdiction of the State; and to report on the advisa- 
bility of preparing a multilateral convention extending the juris- 
diction of the International Court to the matters which are es- 
sentially within the domestic jurisdiction of the State.*? 


With regard to the method of resort to regional agencies or arrange- 
ments, it was suggested in a joint proposal of China and the United States 
that consideration be given to. the types of disputes which are particularly 
susceptible of settlement by bipartite, regional or United Nations pro- 
cedure.*® Attention was drawn to the existing inter-American agreement 
on the pacific settlement of disputes, and also to the recently concluded 
Pact of Bogota.** 

Sub-Committee Two prepared four draft resolutions to be proposed by the 
Interim Committee to the General Assembly in regard to pacific settlement 
of disputes. These draft resolutions were approved by the Interim Com- 
mittee for transmission to the General Assembly and were attached as 
annexes to the report of the Interim Committee. They are as follows: 
(1) restoration to the General Act of September 26, 1928 of its original 
efficacy; (2) amendment of the General Assembly Rules of Procedure to 
entrust to the President the function of conciliation; (3) appointment of a 
rapporteur or conciliator for a situation or dispute brought to the attention 


42U.N. Doe. A/AC.18/63, June 16, 1948, and A/AC.18/SC.2/3, June 30, 1948. 
48 U.N. Doe. A/AC.18/46, March 16, 1948. 
44U.N. Doe. A/AC.18/72, July 13, 1948. 


| 


900 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of the Security Council; and (4) the creation of a panel for enquiry and 
conciliation. 


THE LEGAL STATUS, PRIVILEGES AND IMMUNITIES OF THE SPECIALIZED AGENCIES * 


The legal bases of the status, privileges and immunities of the special- 
ized agencies’ are their constitutive instruments, their agreements with 
the United Nations,”? and the Convention on Privileges and Immunities of 
the Specialized Agencies * which was adoped by the General Assembly of 
the United Nations at its second session,* to be accepted by the specialized 
agencies and acceded to by all members of the United Nations and by any 
other state member of a specialized agency. Among other legal sources of 
an implementing character may be cited national legislation * and any site 
agreement concluded® or to be concluded between a specialized agency 
and the country where the organization has its seat. 


* Prepared at the editor’s request by Miss Kwen Chen, Department of Political Sci- 
ence, University of Michigan. 

1 There are now nine such agencies which have entered into relationship with the United 
Nations in accordance with Articles 57 and 63 of the United Nations Charter. They are: 
The International Labor Organization (ILO); the United Nations Educational, Sci- 
entific and Cultural Organization (UNESCO); the Food and Agricultural Organization 
(FAO); the International Civil Aviation Organization (ICAO); the International 
Monetary Fund (FUND); the International Bank for Reconstruction and Development 
(BANK); the World Health Organization (WHO); the Universal Postal Union 
(UPU); and the International Telecommunications Union (ITU). 

2 Agreements with ILO, UNESCO, FAO and ICAO were approved by the United 
Nations General Assembly at the second part of its first session. For the texts of these 
agreements, see UN Docs. A/72, A/77, A/78, and A/106, Sept. 30, 1946; General 
Assembly Journal, No. 64, Supp. A—A/P.V./65, p. 732. Agreements with UPU, WHO, 
FUND, BANK and ITU were approved by the General Assembly at its second session. 
See General Assembly Journal, No. 54, p. 6. For the texts of these agreements, see 
UN Does. A/347, A/348, A/349, Sept. 2, 1947; and A/370, Sept. 9, 1947. 

3See UN Docs. A/339, Aug. 20, 1947; A/C.6/148, Sept. 29, 1947; A/C.6/191, 
Nov. 15, 1947; A/503, Nov. 20, 1947. 

4General Assembly resolution 179 (II), Nov. 21, 1947; A/519, Jan. 8, 1948, p. 112. 

5 The International Organizations Immunities Act of the United States, 1945, applied 
to FAO, ILO, UNESCO, ICAO and ITU, by Executive Orders nos. 9698 and 9863. See 
Public Law 291, 79th Cong., and Federal Register, Vol. 11, No. 36 (Feb. 20, 1946), p. 
1809, and Vol. 12, No. 108 (June 3, 1947), p. 3559; the British Diplomatic Privileges 
(Extension) Act, 1944, together with the 1946 Amendment to the Act; the Canadian 
Treaties of Peace (Status of International Labour Organization) Order, Aug. 14, 1941; 
and the Chinese Order No. 4411 of the Executive Yuan, Feb. 19, 1943, extending 
privileges and immunities to the ILO. 

6 For agreement between the Swiss Federal Council and the International Labor 
Organization concerning the legal status of the ILO in Switzerland, and the Arrange- 
ment for the execution of this agreement which came into force on May 27, 1946, see 
International Labour Office—Official Bulletin, Vol. XXIX, No. 2, Aug. 31, 1946. For 
Draft Agreement between the Swiss Federal Council and WHO, see Official Record of 
WHO, No. 4, p. 81. 
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The provisions of the constitutions of the various specialized agencies 
may be summarized under two headings: 


(1) Juridical personality and legal capacity 


ILO, the FUND, and the BANK are each accorded full juridical person- 
ality and the specific capacity (a) to contract, (b) to acquire and dispose 
of movable and immovable property, and (c) to institute legal proceed- 
ings. FAO is given ‘‘the capacity of a legal person to perform any 
legal act appropriate to its purpose which is not beyond the powers granted 
to it’’ by its constitution. In the case of UNESCO, WHO and ICAO, 
such legal capacity as may be necessary for the performance of their func- 
tions is conferred. However, the provision that ICAO is to possess full 
juridical personality is modified by the phrase ‘‘wherever compatible with 
the constitution and laws of the State concerned.’’? 


(2) Privileges and immunities 


The Constitutions of UNESCO, WHO, and ILO provide for the enjoy- 
ment by the respective organizations, their officials, and representatives of 
their members of such privileges and immunities as are necessary for the 
fulfillment of their purposes and the exercise of their functions.* <A limi- 
tation is imposed in the Constitution of the FAO which provides that 
‘‘each Member nation undertakes, insofar as it may be possible under tts 
constitutional procedure, to accord to the Organization all the immunities 
and facilities which it accords to diplomatic missions including inviola- 
bility of premises and archives, immunity from suit, and exemptions from 
taxation.’’?® The Articles of Agreement on the FUND and the BANK 
contain detailed provisions with regard to privileges and immunities which 
are generally covered by the above-mentioned convention and will be dis- 
cussed in a later part of this note. 

Two aspects of the agreements between the United Nations and the spe- 
cialized agencies are related to the present subject: (1) All the specialized 
agencies (except UPU) are authorized to request advisory opinions of the 
International Court of Justice on legal questions arising within the scope 
of their activities other than questions concerning the mutual relationships 
of a specialized agency and the United Nations or other agencies; (2) 
under the authority of section 28, Article 7, of the General Convention on 
Privileges and Immunities of the United Nations (hereafter referred to as 


7 Art. 47 of the Convention on International Civil Aviation. 

8It may be mentioned that ILO had also proposed a Convention on Privileges and 
Immunities for the Organization and its Members (for text see ILO—Offcial Bulletin, 
Vol. XXIX, No. 4, pp. 343-359). It was later suspended by a decision of the ILO in 
order to permit the adoption under the auspices of the United Nations of a single 
General Convention on the Privileges and Immunities of the Specialized Agencies. 

® Art. XV (italics added). 


902 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the General Convention), the privilege of using the United Nations laissez- 
passer is extended to officials of the BANK, the FUND, WHO, ITU, UPU, 
and ICAO. 

In pursuance of the resolution on the codrdination of the privileges and 
immunities of the United Nations and the specialized agencies,’° a Con- 
vention on the Privileges and Immunities of the Specialized Agencies 
(hereafter referred to as the Present Convention) was adopted at the 
second regular session of the General Assembly '! which consists of two 
distinct parts: (1) a general chapter defining the standard privileges and 
immunities of the specialized agencies, and (2) a number of annexes set- 
ting out those divergencies from the standard privileges and immunities 
in the case of each specialized agency which does not require all the 
standard privileges or which, on account of the special nature of its func- 
tions, requires certain special privileges. 

The standard clauses of the Present Convention are generally in line 
with the provisions of the General Convention, subject to only such modi- 
fications as reconsideration has made necessary. Thus, the specialized 
agencies are given juridical personality and the legal capacity to contract, 
to acquire and dispose of movable and immovable property, and to insti- 
tute legal proceedings. Their property and assets, wherever located and 
by whomsoever held, are immune from every form of legal process, 
and from search, requisition, confiscation, expropriation or any other form 
of seizure by executive or legislative action. Their premises and archives 
are inviolable. Their assets, income and other property are exempt from 
taxation and from all customs duties. They also enjoy the facilities with 
respect to communications.” 

Representatives of the members of the specialized agencies are to enjoy 
the same privileges and immunities as those granted to the representatives 
of the members of the United Nations under the General Convention.’® 
These include immunity from personal arrest or detention and from seiz- 
ure of their personal baggage, immunity from legal process of all kinds, 


10 Journal of the General Assembly, First Session, No. 34 (March 7, 1946), pp. 704- 
705. 

11 Journal of the General Assembly, Second Session, No. 60, pp. 3-4. The resolution 
was adopted at the 123rd plenary meeting of the General Assembly. At the preliminary 
stage of discussion, two procedural problems came up for determination: (1) whether 
the codrdination and unification of privileges and immunities of the United Nations and 
the specialized agencies should be brought about by means of a single convention ap- 
plicable to all the specialized agencies, or by some other means, such as by the drawing 
up of a model convention to be recommended to each specialized agency; the decision 
was in favor of the former method; (2) whether, if a single convention had been ac- 
cepted in principle, a special conference should be summoned in connection with this 
convention, or whether this convention should be accepted definitely by the General 
Assembly of the United Nations; the decision was in favor of the latter. 

12 See Secs. 4-12. 

13 See Secs. 13-17. 
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inviolability of all papers and documents, exemption from immigration 
restrictions, aliens’ registration or national service obligations, and facili- 
ties in respect of currency or exchange restrictions. In order to secure 
complete freedom of speech and complete independence in the discharge 
of their duties, the immunity from legal process in respect of words spoken 
or written and all acts done by them in discharging their duties shall 
continue to be accorded, notwithstanding that the persons concerned are no 
longer engaged in the discharge of such duties. 

Officials of the specialized agencies, like the officials of the United Na- 
tions, are given privileges and immunities on the basis of specified cate- 
gories.‘* The executive head of each specialized agency shall be accorded 
‘‘in respect of himself, his spouse and minor children, the privileges and 
immunities, exemptions and facilities accorded to diplomatic envoys, in 
accordance with international law.’’ Other officials shall enjoy immunity 
from legal process in respect of words spoken or written and all acts per- 
formed by them in their official capacity. They are to enjoy the same 
privileges in respect of exchange facilities as officials of comparable rank 
of diplomatic missions. Repatriation facilities, in time of international 
crisis, and immunity from immigration restrictions and alien registration 
regulations are accorded not only to officials themselves but also to ‘‘their 
spouses and relatives dependent on them.’’ They also enjoy the same 
exemptions from taxation in respect of salaries and emoluments paid to 
them by the specialized agencies on the same conditions as the officials of 
the United Nations.'® 

A compromise is envisaged in the provision with respect to the exemp- 
tion of officials of the specialized agencies from national service obliga- 
tions.1* No legal obligation is imposed upon a state to exempt its own 
nationals who are officials of any specialized agency from national service ; 


14 See Secs. 18-23. 

15 In connection with this provision, the delegations of Canada, Egypt, and the USSR 
placed on record that they could not commit their governments to any exemptions of the 
salaries of officials who are their own nationals. See UN Doc. A/503, Nov. 20, 1947, 
p. 10. The United States had previously made a reservation to the provisions of the 
General Convention in this respect on the grounds that the right to exempt United 
States nationals from taxation and from national service obligations was a prerogative 
of the United States Congress. UN Doc. A/43/Rev.1. 

16 See See. 20. This provision is largely a compromise as a result of the reservations 
made by certain countries to the provision of the General Convention in this respect. 
In discussing the Headquarters Agreement between the United Nations and the United 
States, the sub-committee in charge observed that ‘‘if the complete exemption of all 
officials of United States nationality from such obligations (i.e., national service) could 
not be accepted, it is most desirable that there should be no possibility of the work of 
the United Nations being hampered by the calling up of such officials.’? See Report of 
the Sixth Committee, UN Doe. A/427, Oct. 27, 1947, p. 7. The present provision ac- 
cords with this opinion, and the delegation of the USSR made a special reservation as 
to the attitude of its government with regard to this matter. UN Doc. A/503, Nov. 20, 
1947, p. 11. 
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only consultation between the agency and any government is required 
with a view to disrupting as little as possible the work of the organization. 

Another new feature of the Present Convention has to do with the abuse 
of privilege. Waiver of immunity has been the usual method of counter- 
balancing the privileges and immunities granted to international organi- 
zations and their personnel. Right of denunciation by a state in the case 
of abuse of privilege was suggested but defeated. Instead, Section 24 
of the Present Convention provides for a method of consultation between 
the state party to this convention and the specialized agency concerned to 
determine whether any such abuse has occurred. Failing the success of 
such consultation, the question would be referred to the International 
Court of Justice for an advisory opinion. Should the Court find that the 
abuse did occur, the state concerned might withhold from the specialized 
agency concerned the benefits of the privilege and immunity so abused. 
Section 25 further provides that the territorial authorities may expel any 
person, whether an official of a specialized agency or a representative of 
one of its members or a person who is entitled to diplomatic immunity 
under Section 21, committing abuse of privileges of residence by activities 
in that country outside his official functions.'* 

The Present Convention requires a specialized agency to make pro- 
vision for appropriate modes of settlement (1) of disputes arising out of 
contracts or of a private law character to which the specialized agency is 
a party and (2) of disputes involving officials whose immunities are not 
waived. Consideration of the rapid increase of international organiza- 
tions with at least partial immunity from suit on the one hand, and of the 
protection of private interests on the other hand, has brought forth vari- 
ous suggestions such as the establishment of a codrdinated system of in- 
ternational arbitral tribunals or the setting up of a claims court within 
an international organization. Implementations of this character or any 
other possible measures are still awaiting future action. 

Another phase of the settlement of disputes has to do with the réle of 
the International Court of Justice. In the light of the provisions con- 
tained in the constitutions of the various specialized agencies,"® the agree- 


17 These provisions are based on Sec. 13 (b) of the Headquarters Agreement between 
the United Nations and the United States. Another safeguard against abuse of 
privileges and immunities is provided by the resolution of the General Assembly of 
the United Nations, adopted on Feb. 13, 1946, that the Secretary General be instructed 
to assure that the drivers of all official motor cars of the United Nations and all 
members of the staff who own or drive motor cars should be properly insured against 
third-party risks. UN Doc. A/64, p. 33. 

18 These constitutions provide for either a reference to the court or a decision by the 
executive organs of the respective agencies or by arbitration: Arts. 84-86 of ICAO; 
Art. XIV of UNESCO; Arts. 26, 29, 31 and 37 of ILO; Arts. 75 and 76 of WHO; 
Art. 15 of ITU; Art. 11 of UPU; Art. XXXVII of FAO; Art. XVIII of the FUND 
and Art. IX of the BANK. 
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ments between the United Nations and these agencies, and the Present 
Convention, the relationship between a specialized agency and the Court 
may be summarized as follows: (1) When two or more states members of 
a specialized agency differ as to the interpretation or application of the 
constitution, they may bring the case before the Court for a decision; (2) 
if a difference arises between one of the specialized agencies on the one 
hand and a member on the other hand, a request shall be made to the Court 
for an advisory opinion on any legal questions involved; '® (3) a special- 
ized agency may ask the Court for an advisory opinion on questions re- 
lating to the interpretation or application of its constitution.*° It there- 
fore seems correct to say that these specialized agencies have been accorded 
a substantial degree of independent procedural capacity. 

So far, this discussion has been confined to the standard clauses. Modi- 
fications of these clauses are made in the Annexes of the Present Conven- 
tion which fall into two groups: the immunities of experts of the individ- 
ual specialized agencies, and the particular privileges and immunities 
enjoyed by the BANK and the FUND because of the special nature of their 
functions. The first group of immunities has been provided for experts 
of FAO, ICAO, UNESCO, and WHO respectively.2*, They include im- 
munity from arrest or seizure of personal baggage, immunity in respect 
of words spoken or written or acts done by these experts in the perform- 
ance of their official functions, immunity from legal process of every kind, 
and facilities in respect of currency or exchange restrictions. The BANK 
and the FUND are immune from the collection or payment of any tax or 
duty and from any discriminatory taxation.?* The two institutions differ, 
however, as to immunity from legal process. While the FUND is immune 
from every form of judicial process except upon its own waiver, actions 
may be brought against the BANK by private persons and corporations, 
but not by members or persons acting through members. Though the 


19 See. 32 of the Present Convention. Cf. provisions in the agreements between the 
United Nations and the specialized agencies. 

20See the particular sections of the constitutions of these agencies as indicated in 
note 18 above. It should be noted that the General Assembly of the United Nations, 
at its second session, adopted three resolutions on the ‘‘Need for Greater Use by the 
United Nations and its organs of the International Court of Justice.’’ Journal of the 
General Assembly, No. 53, pp. 8-9. The first resolution recommends that organs of 
the United Nations and the specialized agencies, when duly authorized, should refer 
certain questions of principle, in particular, points of law, relating to the interpretation 
of the Charter of the United Nations or the constitutions of the specialized agencies, 
to the Court for an advisory opinion. 

21 Annexes II, III, IV, and VII. 

22 Annexes V and VI. Such immunity from taxation would be granted when (1) 
the discrimination against such obligation or security is solely because of its origin; 
or (2) the sole jurisdictional basis for such taxation is the place or the currency in 
which it is issued, made payable or paid, or the location of any office or place of 
business maintained by the FUND (BANK). 
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BANK ean be sued, and a judgment may be rendered against it, its assets 
are to be immune from attachment or execution before the delivery of final 
judgment against the BANK. Furthermore, reference of disputes to the 
International Court of Justice (as provided by Section 32 of the standard 
clauses) ‘‘shall only apply to differences arising out of the interpretation 
or application of the privileges and immunities which are derived by the 
FUND (BANK) from this Convention and are not included in those 
which the FUND (BANK) ean claim under its Articles or otherwise.’’ *° 

It is to be expected that such other organizations as the International 
Refugee Organization and the International Trade Organization will soon 
be brought into relationship with the United Nations. The General As- 
sembly has recommended that any future inter-governmental organization 
to become a specialized agency or any international conference convened 
with a view to establishing such an agency should provide in its constitu- 
tional instrument that its privileges and immunities shall be governed by 
the Present Convention, and should consider such modifications as the 
special nature of the agency may require.** It is clear that the Present 
Convention is a considerable step toward the unification and codrdination 
of privileges and immunities of the specialized agencies of the United 
Nations. 


23 Par. 2, Annex V (VI). 
24 Resolution adopted by the General Assembly in connection with the Present Con- 
vention, Appendix B, Resolution II. See UN Doc. A/503, Nov. 20, 1947, p. 44. 
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GENERAL * 
September, 1947 


29 ETHIOPIA—GREAT BRITAIN. Exchanged notes at Addis Ababa amending the de- 
scription of the Kenya-Ethiopia boundary. Text with annex and map: 
G. B. T. 8. No. 18 (1948), Cmd. 7374. 


October, 1947 

30 BELGO-LUXEMBOURG EcoNoMIC UNION—UNITED SrTaTEs. Signed agreement and 
exchanged notes at Geneva in regard to the General Agreement on Tariffs and 
Trade [effective Jan. 1, 1948]. Texts: T. I. A. 8. 1701. 


30 FRANCE—UNITED States. Signed agreement and exchanged notes at Geneva in 
regard to the General Agreement on Tariffs and Trade [effective Jan. 1, 1948]. 
Texts: T. I. A. S. 1704. 


January, 1948 

24 GREAT BRITAIN—POLAND. Exchanged notes at Warsaw concerning compensa- 
tion for British interests affected by Polish nationalization law of Jan. 3, 1946. 
Text: G. B. T. 8S. No. 23 (1948), Cmd. 7403. 


March, 1948 


11 GREAT BRITAIN—NETHERLANDS. Exchanged notes at London for settlement of 
wartime debts. Text: G. B. T. S. No. 17 (1948), Cmd. 7358. 


*See p. 917 below for United Nations and Specialized Agencies; also p. 724 and fol- 
lowing for Multipartite Conventions. 
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12 GREAT BrRITAIN—NETHERLANDS. Exchanged notes at London abrogating Sup- 
plementary Monetary Agreement of Feb. 26, 1947, and regulating availability 
of sterling. Text: G. B. T. S. No. 20 (1948), Cmd. 7381. 


April, 1948 

15—June 3 EUROPEAN ECONOMIC COOPERATION. Under terms of Foreign Assistance 
Act U. 8. exchanged notes with the following: Greece, Apr. 15, May 12; Bipar- 
tite Board U. 8.-U. K. Occupation Zones of Germany, May 1, 14; Turkey, May 
18; Military Government, French Zone, June 3. Sweden and Luxembourg an- 
nounced May 7 letters of intent. D. 8. B., May 30, 1948, p. 712; June 27, pp. 
838-839. Texts: D. S. B., May 16, 1948, pp. 640-646; May 30, pp. 709-710; 
June 13, p. 779. 


23-June 10 Sarety oF Lire aT SEA CONFERENCE. Held in London, with 30 countries 
represented. Summary of meeting: D. S. B., July 25, 1948, pp. 119-121. 


May, 1948 
1 FrANCE—SPAIN. Announced signature of commercial agreement. N. Y. T.,, 
May 2, 1948, p. 21. 


1 GREAT BRITAIN—HuNGARY. Negotiated trade agreement. C. I. EH. D., Apr. 
23/May 6, 1948, p. 290; London Times, May 8, 1948, p. 4. 


1 KoREAN OccuPATION (Soviet Zone). Government of northern Korea adopted 
constitution applicable to all Korea, with capital at Seoul. N. Y. T., May 1, 
1948, p. 1. 


1-10 AMAZON CONFERENGE. Held at Tingo Maria, Peru. Ten nations signed 2 
agreements, creating International Institute of Hylean Amazon. N. Y. T,, 
May 11, 1948, p. 12. 


3 CoLomBiA—SovieTt Russia. Diplomatic relations broken off by Colombia. 
N.Y. T., May 4, 1948, p. 1; London Times, May 5, 1948, p. 3. 


4 CHINA—UNITED STATES. President Truman issued U. S. proclamation putting 
into effect provisions of General Agreement on Tariffs and Trade of Oct. 30, 
1947. D. 8S. B., May 16, 1948, pp. 652-653. 


19-22 Soviet Russ1aA—UNITED States. Department of State released statement on 
status of issues between the two countries. Extracts: N. Y. T., May 20, 1948, 
p- 8; London Times, May 20, 1948, p. 4. Text of statement: D. S. B., May 
30, 1948, pp. 705-706. On May 22 Moscow radio broadcast reply and 
blamed U. 8S. policy for discord. N. Y. T., May 23, 1948, p. 1. 9 points: 
C. I. E. D., May 21/June 3, 1948, pp. 384-385. Text: Moscow News, May 25, 
1948, p. 2. 


6 DENMARK—UNITED States. Signed at Washington a convention for avoidance 
of double taxation and prevention of tax evasion. D. S. B., May 16, 1948, p. 
653. Text: Cong. Rec. (daily) June 17, 1948, pp. 8886-8888. 


7-10 ConerEss or Europe. Met at The Hague with 22 nations represented. Called 
by a joint international committee of movements for European unity. N. Y. T., 
May 8, 1948, pp. 1, 6. Winston Churchill was principal speaker. Text of 
address: p. 6; London Times, May 8, 1948, p. 4. Adopted a resolution calling 
for some form of European federation. London Times, May 11, 1948, p. 4. 


9 PRISONERS OF Wak. Yugoslavia announced that all German and Austrian prison- 
ers would be released by the end of the year. WN. Y. T., May 10, 1948, p. 6. 


| 
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9/June 8 CzECHOSLOVAKIA. Parliament adopted unanimously a new constitution. 
N. Y. T., May 10, 1948, p. 16; London Times, May 10, 1948, p. 3. It was 
signed June 8 by Premier Gottwald. N. Y. T., June 9, 1948, p. 1. 


10 GERMAN Property. U.S., Great Britain, France and Spain signed agreement at 
Madrid for liquidation of German private assets in Spain. WN. Y. T., May 11, 
1948, p. 21. 


11 SouTH PAciric COMMISSION. First session opened at Sydney, Australia. London 
Times, May 12, 1948, p. 3. Immediate work of Commission to increase food 
production and raise nutritional standards. Headquarters will be at Noumea 
or Suva. Next session will be at Sydney in October. London Times, June 
12, 1948, p. 3. 


13 GoLtp. Bank for International Settlements agreed to deliver to U. S., Great 
Britain and France on demand 3740 kilograms of fine gold (about $4,200,000) 
in full settlement of all looted gold acquired by it from Germany. The gold 
will be redistributed by Tripartite Commission for the Restitution of Monetary 
Gold at Brussels, pursuant to Paris Reparations Agreement. D. S. B., May 
30, 1948, p. 713. Text: G. B. T. S. No. 38 (1948), Cmd. 7456. 


13-June 30 PALESTINE. Statement prepared by Colonial and Foreign Offices was is- 
sued reviewing British administration under League of Nations Mandate. 
N. Y. T., May 14, 1948, p. 1. Text: p. 4. British High Commissioner left 
Holy Land as League Mandate ended on May 15. N.Y. T., May 15, 1948, p. 
1; London Times, May 15, 1948, p. 4. Last British soldiers sailed from Haifa, 
June 30. N. Y. T., July 1, 1948, p. 1. 


14 UniteED STATES—VENEZUELA. Signed air transport agreement in Caracas. 
D. S. B., May 30, 1948, pp. 716-717. 


14/16 IsraEL. Jews in Palestine declared independence, effective May 15. WN. Y. T., 
May 15, 1948, p. 1. Text: p. 2; Current History, July, 1948, pp. 41-42; 
C. I. E. D., May 7/20, 1948, p. 331. David Ben-Gurion and Moshe Shertok 
became Premier and Foreign. Minister, respectively. N. Y. T., May 15, 1948, 
p. 1. Dr. Chaim Weizmann was elected President of the Council of Govern- 
ment. N. Y. T., May 17, 1948, p. 1. 


14—June 26 IsRAELI RECOGNITION. Granted: U.8., de facto. N.Y. T., May 15, 1948, 
p. 1; D. S. B., May 23, 1948, p. 673. Soviet Russia, May 17. N. Y. T., May 
18, 1948, p. 1. Text of Soviet note: p. 5; Moscow News, May 18, 1948, p. 2; 
Poland, Czechoslovakia and Uruguay, May 18. N.Y. T., May 19, 1948, p. 3; 
London Times, May 20, 1948, p. 4. South Africa, de facto, May 24. N.Y. T., 
May 25, 1948, p. 3; London Times, May 25, 1948, p. 4. Venezuela, June 26. 
N. Y. T., June 27, 1948, p. 13. 


17/June 19 FraNcE—UniTep States. Signed supplementary protocol at Washington 
on May 17, modifying convention of Oct. 18, 1946, relating to double taxation. 
D. 8S. B., May 30, 1948, p. 711. Text: 80th Cong., 2d sess. Executive G. 
U. 8. ratified convention and protocol June 19. N. Y. T., June 20, 1948, p. 3. 


18 CHINA—GREAT Britain. Exchanged notes for transfer of certain British naval 
vessels to China and mutual waiver of claims in respect of loss of other vessels. 
Text (with annex): G. B. T. S. No. 39 (1948), Cmd. 7457. 
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18/June 5 ITALY—YvucGosuaviA. Italian notes to U. S., France, Great Britain and 


20 


21 


21 


Russia announced no agreement reached with Yugoslavia over their common 
frontier and asked the 4 Powers to intervene and refer question to their Am- 
bassadors. Announcement was made of favorable British and American re- 
plies. C. I. E. D., May 7/20, 1948, p. 329; June 4/17, 1948, p. 415; London 
Times, May 21, 1948, p. 3. 


AUSTRIAN OccuPATION. Austria sent note to Allied Council protesting a charge 
of the 1948 occupation costs which amounted to 10144% of the federal budget. 
C. I. E. D., May 7/20, 1948, p. 315. 


CHINA. Generalissimo Chiang Kai-shek and Marshal Li Tsung-jen inaugurated 
first constitutional President and Vice President, respectively. D. S. B., May 
30, 1948, p. 713. 


BRAZIL—GREAT Britain. Signed trade treaty at Rio de Janeiro. London Times, 
May 22, 1948, p. 4. Text: G. B. T. S. No. 33 (1948), Cmd. 7438. 


INDIA—SWEDEN. Signed air transport agreement at New Delhi. J. I. S., No. 
3695/GA. 


21/June 3 ITALIAN COLONIES. Four-power commission to report on former Italian 


24/27 


26 


29 


29 


colonies to deputies of Council of Foreign Ministers, arrived in Rome. Yugo- 
slav note to deputies suggested colonies be placed under U. N. trusteeship in 
care of Italy, with certain exceptions. London Times, May 22, 1948, p. 3; 
June 10, 1948, p. 3; C. I. HE. D., May 21/June 3, 1948, p. 353. 


GREAT BRITAIN—LUXEMBOURG. Exchanged notes at London for reciprocal fa- 
cilities for operation of a commercial air service. Text: G. B. T. 8. No. 35 
(1948), Omd. 7445. 


PrEAcE TREATY (Austrian). Treaty talks indefinitely postponed. N. Y. T., May 
25, 1948, p. 11. Text of U. S. State Department’s general statement: D. S. B., 
June 6, 1948, pp. 746-747. 


PoLAND—UNITED States. U. 8. Department of State announced it wished to 
terminate activities of the Mixed Nationality Commission. D. S. B., June 13, 
1948, pp. 781-782. 


FRANCE—POLAND. Signed 5-year trade agreement in Warsaw. Polish Facts § 
Figures (London), June 5, 1948, p. 2. 


PoLtanD. Ministry of Foreign Affairs issued communiqué reserving exclusive right 
to decide on Polish citizenship. Polish Facts § Figures (London), June 5, 
1948, p. 3. 


Soviet Russ1a—Unirep States. Department of State in a document submitted 
to Senate Foreign Relations Committee listed 37 alleged violations of pacts by 
Soviet Russia. N. Y. 7T., May 30, 1948, p. 1. Text: p. 2; D. S. B., June 6, 
1948, pp. 738-744. 


29/30 BuLGARIA—POoLAND. Signed at Warsaw a 20-year treaty of friendship and mu- 


tual assistance. WN. Y. T., May 30, 1948, p. 3. Text: D. § S. P., July, 1948, 
pp. 248-249. Certain articles: Polish Facts § Figures (London), June 12, 
1948, p. 1. Signed also a 5-year trade agreement. Polish Facts g Figures 
(London), June 5, 1948, p. 1. 
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31/July 12 Korean Occupation (U. 8. Zone). Korean National Representative As- 
sembly held 1st meeting. N. Y. T., June 1, 1948, p. 1. Adopted constitution 
for ‘‘Democratic Republic of Korea.’’ Summary: N. Y. T., July 13, 1948, 
p. 19. 


June 1948 

1 TrizsTE. U.S., Great Britain, and France sent notes to Russia concerning re- 
turn of Trieste to Italy. N. Y. 7., June 2, 1948, p. 13; London Times, June 
2, 1948, p. 4; C. I. E. D., May 21/June 3, 1948, p. 356. Text of U. S. note: 
D. S. B., June 13, 1948, p. 778. 


1-12 BULGARIA—GREECE. Bulgaria offered to resume diplomatic relations. N. Y. T., 
June 12, 1948, p. 3. Text of Bulgarian proposals: U. N. P. Rk. BAL/339. 
Greece accepted on the 12th. WN. Y. T., June 13, 1948, p. 32; London Times, 
June 14, 1948, p. 3. Impasse in negotiations at first meeting. Text of note: 
U. N. P. R. BAL/349. Greek version of negotiations. Text: U. N. P. R. 
BAL/351. 


1-July 31 GERMAN OccUPATION. Six-Power conference at London to consider po- 
litical and economic future of Germany [opened Feb. 23 last] ended June 1. 
London Times, June 2, 1948, p. 4. On June 7, Great Britain, France, U. S. 
and Benelux countries made public agreed recommendations for a government 
for western Germany. Text: London Times, June 8, 1948, p. 3. Text of 
communiqué: N. Y. 7., June 8, 1948, p. 14; D. S. B., June 20, 1948, pp. 
807-810. Department of State’s explanation of recommendations: D. S. B., 
June 20, pp. 811-813. Polish notes of the 17th and 18th to France, Great 
Britain, and U. 8. protested 6-Power decision. London Times, June 19, 1948, 
p. 4. Partial texts: Polish Facts § Figures (London), June 26, 1948, pp. 2, 4. 
Polish protest rejected. Text of U. S. note: N. Y. 7., July 8, 1948, p. 6; 
D. 8. B., July 18, 1948, pp. 86-87. German counter-proposals presented July 
15. N. Y. T., July 16, 1948, p. 6. Text, including appended ‘‘ occupation 
statute’’: N. Y. T., July 20, 1948, p. 4. Western Powers’ proposals were pre- 
sented to Soviet Russia July 31. N.Y. T., Aug. 1, 1948, p. 1. 


3 AUSTRALIA—POLAND. Signed agreement at Lake Success by which Australia 
would provide Poland with raw wool. C. I. H. D., May 21/June 3, 1948, p. 373. 


3-July 16 EvuRoPEAN EcoNOMIC COOPERATION ORGANIZATION. Council of Organization 
held 3rd meeting in Paris. London Times, June 4, 1948, p. 3. German ob- 
server attended for the first time. C. J. EH. D., May 21/June 3, 1948, p. 355. 
Approved program of needs and resources for 3rd quarter of 1948. C. I. E. D., 
June 4/17, 1948, p. 401. Council accepted responsibility for allocation of 
E. R. P. eredits. Agreed that Anglo-American zone of Trieste should receive 
aid. C. I. E. D., July 9/22, 1948, p. 484. 


3/July 12 Reparations (Finnish). Finnish Premier announced that Russia had re- 
duced Finland’s payments by 50%, and had granted Finland a loan of about 
$5,000,000 to acquire raw materials. N. Y. 7., June 4, 1948, p. 8. Text of 
Russian statement: Moscow News, June 4, 1948, p. 2. Finnish Minister of 
Trade announced that cut amounted to $74,000,000 at prewar rate. N. Y. T., 
July 13, 1948, p. 17. 


5 Customs Union. Representatives of Colombia, Ecuador, Panama and Venezuela 
in Quito approved a customs union for those countries. N. Y. T., June 6, 
1948, p. 55. 
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EcypT—GreaT Britain. Egyptian Foreign Affairs Commission issued report 
rejecting draft agreement on the Sudan. Summary: C. I. E. D., June 4/17, 
1948, p. 399. 


FRANCE—FRENCH INDO-CHINA. Signed agreement at Haiphong by which France 
recognized Viet Nam as a member of the French Union. Formation of a 
provisional government was started. WN. Y. T., June 6, 1948, p. 32; C. I. E. D., 
June 4/17, 1948, pp. 429-430. 


ARGENTINA—YUGOSLAVIA. Signed commercial agreement at Buenos Aires. 
N. Y. T., June 8, 1948, p. 3. 


BELGIUM—GREAT BRITAIN. Exchanged notes at Brussels for reciprocal compen- 
sation in respect of war damage. Text: G. B. T. 8S. No. 56 (1948), Cmd. 7495. 


REPARATIONS (Hungarian). Russian note informed Hungary that Russia had 
cut in half the balance due on reparation payments, beginning July 1, 1948. 
N.Y. T., June 9, 1948, p. 9. 


REPARATIONS (Rumanian). Russian note informed Rumania that Russia had 
cut in half the balance due on reparations payments, beginning Juiy 1, 1948, 
N. Y. T., June 9, 1948, p. 9. 


CZECHOSLOVAKIA. Edvard BeneS resigned as President. N. Y. T., June 8, 1948, 
p- 1; London Times, June 8, 1948, p. 4. Klement Gottwald became President. 
N. Y. T., June 15, 1948, p. 22; London Times, June 15, 1948, p. 4. Cabinet 
members: N. Y. T., June 16, 1948, p. 23. 


BELGIUM—LUXEMBOURG—NETHERLANDS. Adopted plans to make a _ Benelux 
economic union effective in 1950. N. Y. T., June 9, 1948, p. 16. 


FRANCE—GREAT Britain. Signed at Paris a convention providing reciprocal 
social security rights. London Times, June 14, 1948, p. 3. Text: France No. 
2 (1948), Cmd. 7455. 


GREAT BrRITAIN—NETHERLANDS. Exchanged notes at London concerning regula- 
tion of trade and payments between Singapore and Federation of Malaya and 
Netherlands Indies. Text: G. B. T. S. No. 48 (1948), Cmd. 7487. 


RuMANIA. National Assembly approved legislation to nationalize practically all 
industries, mines, banks, insurance companies and transport. N. Y. T., June 
12, 1948, p. 4. 


INDIA—VATICAN. Decided to establish diplomatic relations. C. I. E. D., June 
4/17, 1948, p. 429. 


SWEDEN—UNITED STaTEs. Agreed to extend agreement of June 24, 1947, con- 
cerning Swedish import restrictions. Text: D. S. B., July 11, 1948, p. 53. 


12—July 12 Korean Occupation. U. 8. and Soviet Russia exchanged notes on June 


12, 25, 26 and July 12 on delivery of power to the southern zone. Texts: De- 
partment of State [Press Release], No. 605; D. S. B., July 11, 1948, pp. 50-51, 
and Aug. 1, pp. 147-148. 


14/July 10 CzECHOSLOVAKIA—POLAND. Signed trade agreement. C. I. E. D., June 


4/17, 1948, p. 419. Signed protocol in Warsaw on trade turnover for the 
period July 1, 1948-June 30, 1949. Polish Facts § Figures (London), July 
24, 1948, p. 4. 
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15 FraNncE—InpiA. Signed agreement for restoration of their nationals’ funds 
and property, frozen during the war. JI. I. S. No. 3716/GA. 


15/July 11 REPARATIONS (German). Inter-Allied Reparation Agency called on Switz- 
erland to make available immediately 100 million Swiss frances due as part 
payment in accordance with agreement of May, 1946. Also requested speed- 
iest possible liquidation of German property in Switzerland. N. Y. T., June 
16, 1948, p. 22. Swiss Government announced assignment of 20 million Swiss 
frances to I.R.O. as part of liquidation of German assets. London Times, July 
12, 1948, p. 3. 


17 PorRTUGAL—UNITED STATES. Department of State released statement on nego- 
tiations concerning continuation of U. S. military bases in Azores. D. S. B., 
June 27, 1948, p. 839. 


18 HUNGARY—POLAND. Concluded treaty of friendship, codperation and mutual 
assistance. Summary: Polish Facts § Figures (London), June 26, 1948, p. 3. 


19-July 30 GERMAN OccUPATION (Currency). Russian Commander issued proclama- 
tion to German people banning new currency. Excerpts: N. Y. T., June 20, 
1948, p. 43. Text: USSR Information Bulletin (Washington), July 14, 1948, 
pp. 401-403. New currency was validated in British, French and American 
zones on June 20. Text of statement by the 3 Powers: D. S. B., June 27, 
1948, pp. 836-837. Outline of currency reform law: pp. 835-836; N. Y. T., 
June 27, 1948, p. 4; London Times, June 28, 1948, p. 3. On June 22 Soviet 
Commander of Russian zone ordered new currency for that zone and also sec- 
tors of Berlin. N. Y. T., June 23, 1948, pp. 1, 21. Russian Commander ac- 
cepted British proposal for 4-Power discussions of uniform reform law in Berlin 
on June 22. N.Y. T., June 22, 1948, p. 1. 3 Western Powers announced 3rd 
currency reform law June 26. Summary: D. S. B., Aug. 1, 1948, pp. 141-143. 
Russian establishment of Trade Company of Greater Berlin, to expedite trade, 
using Russian zone Deutsche marks, was announced July 30. WN. Y. T., July 
31, 1948, p. 6. 


22 CuInA—UNITED States. Chinese Legislative Yuan accepted terms of U. 8. 
$400,000,000 foreign aid offer: N. Y. T., June 23, 1948, p. 20. 


22 IsRAEL—UNITED STATES. President Truman announced exchange of diplomatic 
missions and named James G. McDonald as U. S. representative. Eliahu 
Epstein is to head Isracli mission. N. Y. T., June 23, 1948, p. 24; D. S. B., 
July 4, 1948, p. 22. 


22 ITALY—SwITzERLAND. Signed agreement in Rome for abolition of visas for 
Italian emigrants en route to Belgium, for conclusion of a convention concern- 
ing social insurance for Italian workers in Switzerland, and regulating minor 
movement of local populations across the frontier. London Times, June 24, 
1948, p. 3. 


22 NETHERLANDS—SoviET Russia. Signed trade and payments agreement at The 
Hague. N. Y. 7., June 23, 1948, p. 22. 


23° GREAT BRITAIN—SpAIN. Signed commercial treaty at Madrid. N. Y. T., June 
24,1948, p. 18. Text: G. B. T. S. No. 37 (1948), Cmd. 7449. 


23 InDIA—PakIsTAN. Signed at Karachi an air transport agreement to come into 
foree July Ist. I. I. S. No. 3724/GA. 
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23-July 26 GERMAN OccUPATION (Blockade). Russians halted all rail traffic into 
western sectors of Berlin and shut off electric power generated in eastern 
sector. N. Y. T., June 24, 1948, p. 1. Milk and food were cut off June 24. 
London Times, June 25, 1948, p. 4. On July 6 U. S., Great Britain and France 
sent notes to Russia demanding end of blockade. N.Y. T., July 7, 1948, p. 1; 
London Times, July 7, 1948, p. 4. Text of British note: London Times, July 
10, 1948, p. 3. Text of U. S. note: D. S. B., July 18, 1948, pp. 85-86. Par- 
tial text of French note: C. I. E. D., June 18/July 8, 1948, p. 443. Text of 
Soviet reply: USSR Information Bulletin (Washington), July 28, 1948, pp. 
427-428; N. Y. T., July 15, 1948, p. 16; London Times, July 16, 1948, p. 3. 
U. S. and British military governments ordered all international railway 
traffic through western zones halted July 26. N. Y. T., July 27, 1948, p. 1; 
London Times, July 27, 1948, p. 4. 


24/July 1 GERMAN OccCUPATION. Russian proclamation to people of Berlin declared 
that Allied Kommandatura had ‘‘to all intents and purposes’’ ceased to exist. 
London Times, June 25, 1948, p. 4. Colonel Kalinin (Russia) announced Rus- 
sian decision to withdraw from Kommandatura. London Times, July 2, 1948, 
p. 4; N. Y. T., July 2, 1948, p. 1. 


25 GREAT BriTAIN—ITALy. Signed air transport agreement. C. IJ. EH. D., June 
18/July 8, 1948, p. 460. 


25-Sept. 15 RapDIo CONFERENCE. Met at Copenhagen to consider re-allocation of wave- 
lengths, first meeting since the war. 32 countries were represented. London 
Times, June 26, 1948, p. 3. 25 countries signed convention, 7 abstaining. Lon- 
don Times, Sept. 16, 1948, p. 3. 


26 GREAT BRITAIN—PHILIPPINE REPUBLIC. Turtle and Mangsee Islands, formerly 
administered by Great Britain under treaty with U. S., were transferred to the 
Philippine Republic. C. I. E. D., June 18/July 8, 1948, p. 464. 


26 GREAT BrITAIN—UNITED STATES. Exchanged notes relating to most-favored-na- 
tion treatment of areas under military occupation. Text: D. S. B., July 11, 
1948, pp. 43-44. 


26 GREAT BRITAIN—UNITED STATES. Initialled ad referendum at Washington an 
economic codperation agreement. Text: United States No. 1 (1948), Cmd. 
7446. [See also United States No. 2 (1948), Cmd. 7447 for text of notes to be 
exchanged at time of signature of economic codperation agreement. | 


28 GREECE—UNITED SratTes. Exchanged notes relating to most-favored-nation 
treatment for areas under military occupation. Text: D. 8. B., July 11, 1948, 
pp. 43-44. 

28 IRELAND—UNITED STatTes. Exchanged notes relating to most-favored-nation 
treatment for areas under military occupation. Text: D. S. B., July 11, 1948, 
pp. 43-44. 

28 IsRAELI RECOGNITION. Syria protested U. S. recognition. Text: U. N. Doce. 
8/868. 

28 ITaALY—UNITED STATES. Exchanged notes relating to most-favored-nation treat- 
ment for areas under military occupation. Text: D. 8S. B., July 11, 1948, 
pp. 43-44. 


28 Pan AMERICAN RAILWAY ConGRESS. President Truman signed bill authorizing 
U. 8. membership. N. Y. T., June 29, 1948, p. 2. 
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28-July 14 EvuRopEAN EcONOMIC COOPERATION. Under terms of Foreign Aid Appro- 
priation Act U. S. signed formal agreements with: France, Ireland and Italy, 
June 28; Belgium, July 2; Norway and Sweden, July 3; Turkey, July 4; Great 
Britain, July 6; Bizonal area of Germany, July 14. N. Y. T., June 29, 1948, 
p. 14; London Times, June 29, 1948, p. 4; July 3, 1948, p. 3; N. Y. T., July 4, 
p. 2; July 5, p. 5; July 7, p. 3, July 15, p. 13. Texts of Italian, French and 
British agreements: D. S. B., July 11, 1948, pp. 38-42, 57; T. I. A. S., 1783; 
G. B. T. 8. No. 41 (1948), Cmd. 7469. Status of agreements July 4: D. S. B., 
July 25, 1948, p. 104. 


29 LABOR FEDERATION. Formation of an Asian Federation of Labor with members 
in India, Burma, Pakistan, China, Philippine Republic and Indonesia was an- 
nounced at International Labor Conference at San Francisco. Its constitution 
grants membership application rights to national organizations in the Asiatic 
area. N.Y. T., June 30, 1948, p. 10. 


29 PALESTINE—PANAMA. President Jimenez issued a decree forbidding ships and 
planes under Panamanian registry to transport men of military age and arms 
to Palestine and Arab countries. N.Y. T., June 30, 1948, p. 7. 


July, 1948 
2 ErTHiIoP1a—INpDIA. Indian Government announced decision to establish diplo- 
matic relations at legation level. J. I. S. No. 3733/GA. 


bo 


Soviet Russtsa—UniTEp States. U. 8. demanded that Russia return 31 ships 
obtained under lend-lease. Payment to concerns in U. S. for use of their 
patented processes during the war was also asked. London Times, July 5, 
1948, p. 3; N. Y. T., July 3, 1948, p. 1. Text: p. 3; D. 8S. B., July 11, 1948, 
p. 


3 CHINA—UNITED STATES. Signed agreement at Nanking on use of funds of the 
E.C.A. Terms are similar to those of agreements signed by U. S. with Euro- 
pean nations. N. Y. T., July 4, 1948, p. 3; London Times, July 6, 1948, p. 3. 
Text, with exchange of notes: China Magazine (N. Y.), Aug. 1948, pp. 48-60. 


6 EUROPEAN ECONOMIC COOPERATION. Great Britain and U. 8. exchanged notes at 
London on application of most-favored-nation treatment to western Germany 
and Free Territory of Trieste. Text: G. B. T. S. No. 42 (1948), Cmd. 7470. 


7 GREAT BRITAIN—NETHERLANDS. Signed 5-year cultural convention at The Hague. 
C. I. E. D., June 18/July 8, 1948, p. 462. 


8 PoLanD—Soviet Russia. Signed treaty fixing mutual frontier. N. Y. T., July 
9, 1948, p. 3. 


9 GREAT BRITAIN—Norway. Signed agreement in London supplementary to Mone- 
tary Agreement of Nov. 8, 1945. Text: G. B. T. 8S. No. 46 (1948), Cmd. 7474. 


12 GREAT BriraIn—Unitrep States. Signed agreement settling wartime lend-lease 
and reciprocal aid accounts, and intergovernmental claims. Text: Dept. of 
State [Press Release], July 15, 1948, No. 566. 


15 PALESTINE. Secretary General of Arab League proposed formula for a long-term 
truce in Palestine. Summary: N. Y. 7., July 16, 1948, p. 9. 


16 Butearta—Houneary. Signed 20-year treaty of friendship and mutual aid. 
N.Y. T., July 17, 1948, p. 4; C. I. E. D., July 9/22, 1948, p. 493. 
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17 FrANCE—ITALY. Announced agreement whereby France returns to Italy certain 
territory ceded to France under Italian Peace Treaty. N. Y. T., July 18, 1948, 
p. 29; C. I. H. D., July 9/22, 1948, p. 484. 


17 GREAT BriTaAIN—IRAQ. Exchanged notes for extension of Supplementary Finan- 
cial Agreement, signed in Baghdad, Nov. 17, 1947. C. I. E. D., July 9/22, 
1948, pp. 490-491. 


17 RuUMANIA—VATICAN. Rumania denounced its 1929 Concordat with the Vatican. 
N. ¥. T., July 18, 1948, p. 17. 


19 UNITED STATES—YUGOSLAVIA. Signed agreements settling U. S. claims resulting 
from nationalization of property in Yugoslavia and settling lend-lease ac- 
counts. U. 8. Treasury Dept. released previously blocked Yugoslav funds. 
N.Y. T., July 20, 1948, pp. 1, 7. Text of agreements: D. S. B., Aug. 1, 1948, 
pp. 137-140. 


19-20 WESTERN EvROPEAN UNION. Consultative Council met at The Hague. London 
Times, July 20, 1948, p. 4. Text of communiqué: London Times, July 21, 
1948, p. 4; N. Y. T., July 21, 1948, p. 8. 


20 GREAT BriraAIN—Perv. Signed payments agreement at Lima. Text: G. B. T. 8. 
No. 58 (1948), Cmd. 7498. 


20/24 Korea. Syngman Rhee elected first President of the Republic. N. Y. T., July 
20, 1948, p. 12. Took office July 24. N.Y. T., July 24, 1948, p. 4; U. N. B., 
Sept. 1, 1948, p. 708. 


21 CZECHOSLOVAKIA—RUMANIA. Signed at Bucharest a treaty of friendship and 
alliance. C. I. E. D., July 9/22, 1948, p. 483; N. Y. T., July 22, 1948, p. 8. 


21 HunGary—RvumanliA. Signed trade treaty. C. I. E. D., June 18/July 8, 1948, 
p. 465. 


21-26 GERMAN OccUPATION. Eleven Minister Presidents of western Germany held meet- 
ings at Frankfurt to consider Allied proposals for western German govern- 
ment. N.Y. 7., July 23, 1948, p. 3. Agreed to launch new state. N. Y. T,, 
July 27, 1948, p. 1; Aug. 19, 1948, p. 4. 


22 NEWFOUNDLAND. Held referendum and voted to join Canadian Dominion. 
N.Y. T., July 31, 1948, pp. 1, 7; Aug. 4, p. 9. 


24-August 10 EcoNomMic CONFERENCE. Greater Colombian Economic Conference, with 
representatives from Colombia, Venezuela, Ecuador and Panama, held at Quito. 
Recommended a series of treaties. P. A. U. Press Release, Aug. 27, 1948. 
Signed Aug. 10 a charter for a permanent organization. Venezuela News Letter 
(Washington) No. 16, Aug. 15, 1948. Summary of recommendations: P. A. U. 
Conf. Summary Series, No. 1, pp. 1-3. 


27 TrEATIES. U. S. Department of State published collections of Soviet-satellite 
treaties aimed at Western democracies. N. Y. T., July 28, 1948, p. 2. Texts: 
D. & S. P., July, 1948, pp. 227-249. 


28 Costa Rica. Proclaimed sovereignty over continental shelf and submarine plat- 
form within 200 miles of its coasts. N.Y. T., July 29, 1948, p. 3. 


28 Prru—SPAIN. Peruvian note to United Nations announced diplomatic relations 
with Spain would be renewed. N. Y. T., July 29, 1948, p. 6. 
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29 IRAN—UNITED States. Signed agreement in Washington granting a credit to 
Iranian Government for purchase of surplus military equipment and the cost of 
repairs, packing and shipping this equipment to Iran. D. 8S. B., Aug. 15, 1948, 
p. 211. 


30-31 BrazIL—UNITED STatTEs. U. S. proclamation July 31 in regard to the General 
Agreement on Tariffs and Trade of Oct. 30, 1947. D. S. B., Aug. 15, 1948, p. 
211. 


30 DANUBE CONFERENCE. Opened at Belgrade. Background note: London Times, 
July 31, 1948, p. 3. 


30/August 3 Hunaary. President Tildy resigned and was succeeded by Arpads 
Szakasits. N.Y. T., July 31, 1948, p.1; Aug. 4, p. 1. Members of new Cabi- 
net: NV. Y. T., Aug. 6, 1948, p. 6. 


31 GREAT BRITAIN—IRELAND. Signed trade agreement at Dublin. WN. Y. T., Aug. 1, 
1948, p. 15; C. I. HE. D., July 23/Aug. 5, 1948, p. 516. 


UNITED NATIONS AND SPECIALIZED AGENCIES 
April, 1947 | 
29-August 5, 1948 U. N. TrusteesHip CounciL. Text of report of 2d and 3d ses- 
sions: G. A. (IIL) O. B., Supp. No. 4; U. N. Doc. A/603. 


July, 1947 

15-May 8, 1948 Economic CoMMISSION FoR Europe. Annual report for the period 
was submitted to 7th session of Economic and Social Council. Text: U. N. 
Doc, E/791. 


16-July 15, 1948 U.N. Security CounciL. Report to General Assembly for the period 
was approved by Council on Aug. 19, 1948. Text: U. N. Doc. A/620; G. A. 
(III) O. R., Supp. No. 2. 


August, 1947 

20-August 2, 1948 U. N. CONVENTIONAL ARMAMENTS COMMISSION. Text of Ist Prog- 
ress Report of Working Committee for the period, together with addition to 
paragraph 1, proposed by U.S.S.R.: U. N. Doc. 8/C. 3/27. 


April, 1948 
1-June 30 U.N. Security Counci, (Trieste). Report of administration of British- 
American zone of the Free Territory for the period was transmitted to Security 
Council on Aug. 6. Text: U. N. Doc. 8/953. 


15-June 1 Economic CoMMISSION FOR THE MIDDLE East. Ad hoc Committee on pro- 
posed Commission met at Lake Success. Rejected Soviet Union’s claim to 
membership, and approved membership for 11 other countries. Agreed on 
geographical scope of Commission’s work and voted that Commission be es- 
tablished. N. Y. T., May 25, 1948, p. 8; May 26, 1948, p. 12; June 2, 1948, 
p. 2. Text: U. N. P. R. EC/48. Text of report to the Economic and Social 
Council: U. N. Doc. E/AC. 26/16. 


30 I. R. O.—Braziu. Signed agreement on refugee-immigrants in Brazil. I. R. O. 
Preparatory Commission Monthly Digest, May, 1948, p. 18. 


30-June 23. U. N. Security Counc (Indonesian Question). Second Interim Report 
of Committee of Good Offices, submitted on May 19. Committee reported on 
political developments in Madura. Committee reported on Federal Confer- 
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ence at Bandung between Dutch and Indonesian representatives. Negotia- 
tions at Batavia under Committee’s auspices were broken off June 16. London 
Times, June 17, 1948, p. 3. Communiqué of June 17 stated U. S. and Aus- 
tralian views. U.N. P. R. SC/684. 3d Interim Report submitted. Committee 
reported June 23 a deadlock in Java. N.Y. T., June 24, 1948, p. 16. Texts: 
U.N. Does. 8/786, 8/787, 8/842, 8/848 and Add. 1. Summaries: U. N. B., July 
1, 1948, pp. 540-547. 


May, 1948 


3-14 U. 


N. GENERAL ASSEMBLY. Great Britain asked to have Palestine placed in 
‘neutral hands.’’ N. Y. T., May 4, 1948, p. 1. Excerpts: p. 18. Decided 
May 6 to ask Great Britain to appoint a neutral mayor or commissioner for 
Jerusalem. N. Y. T., May 7, 1948, p. 1. Harold Evans, of Philadelphia, 
designated May 13 Municipal Commissioner for Jerusalem, subject to formal 
appointment by British High Commissioner. N. Y. T., May 14, 1948, p. 1; 
London Times, May 14, 1948, p. 4. Text of plan for truce submitted by sub- 
committee: N. Y. T., May 14, 1948, p. 3. Voted May 14 to send a Mediator 
to the Holy Land to arrange truce. Session adjourned. U. N. B., June 1, 
1948, p. 437. List of resolutions adopted (Apr. 19-May 14): U. N. Doc. 
A/INF/20; G. A. (2d special sess.) O.. R., Supp. No. 2. 


3-22 U. N. Narcotic Drugs ComMMISSION. Third session held at Lake Success. Pro- 


4-12 I. 


4-14 I. 


9-29 U 


une 


visional agenda: U. N. Doc. E/CN.7/116. Adopted May 12 draft protocol 
bringing narcotic drugs under international control. N. Y. T., May 13, 1948, 
p- 9. Text: U. N. Doc. E/798, pp. 20-23. Adjourned until next May. Brief 
summary of session: N. Y. T., May 23, 1948, p. 16; U. N. B., June 15, 1948, 
pp. 495-497. Text of report on session: U. N. Doc. E/799. 


R. O. Sixth part of 1st session of Preparatory Commission met at Geneva and 
recessed until Aug. 20. D. S. B., July 18, 1948, p. 83. U. 8. delegates: 
D. S. B., May 4, 1948, p. 580. 


C. A. O. Second European-Mediterranean Regional Air Navigation meeting 
held in Paris. 15 voting and 4 observer states were present. Report on 
meeting: D. S. B., Aug. 29, 1948, pp. 271-274. 


. N. Security CounciL (Palestine Question). Chairman of Truce Commission 


reported May 9 and asked Council’s opinion on negotiations. Truce Commis- 
sion authorized May 12 to utilize any available facilities in effecting truce. 
Egypt announced May 15 invasion of Palestine, and Jewish Agency called 
on Council for immediate action. Decided May 18 to address questions on 
armed forces, exercise of political functions, violations of frontiers, to govern- 
ments of Arab countries, Arab Higher Committee and Jewish authorities 
in Palestine. Named May 20 Count Folke Bernadotte (Sweden) as Mediator 
for Palestine. Truce Commission appealed May 21 to Council to send armed 
force, and rejected U. S. proposal to brand invasion an aggression. Voted 
May 24 to extend deadline for cease-fire. Adopted May 29 resolution calling 
for cessation of acts of armed force for 4 weeks. N. Y. T., May 13, 1948, p. 
9; May 16, pp. 1, 5; May 21, p. 1; May 22, p. 1, May 23, pp. 1, 4; May 25, 
p. 1; May 30, p. 3; London Times, May 22, p. 4; May 31, p. 4. Texts: U. N. 
Docs. 8/741, 743, 747, 753, 773, 801, 855 and Adds. 1-3; U. N. B., June 1, p. 
439; June 15, p. 475. 


8 U.N. Security Counc, (India-Pakistan Question). India notified U. N. 
it could not accept provisions of resolution calling for a plebiscite in Kashmir, 
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but would be willing to discuss the matter with any commission which might 
arrive. U. 8. became 5th member of Commission, joining Argentina, Czecho- 
slovakia, Belgium and Colombia. On June 3, Council voted to direct a 5-na- 
tion committee to study and report on rival claims to the State of Junagadh, 
charges of genocide against India and violation of financial property agreements 
between India and Pakistan. Text: U. N. Doc. 8/819; U. N. P. R. SC/664; 
U. N. B., June 15, 1948, p. 480. Indian note [no date] objected to resolution. 
Council decided June 8 not to change its resolution. C. I. E. D., May 7/20, 
1948, p..336; N. Y. T., May 8, 1948, p. 3; June 4, 1948, p. 5; June 9, 1948, 
p. 6; I. I. 8. No. 3704. 


10-25 U. N. PopuLaTIon CoMMISSION. Third session was held at Lake Success. Re- 
elected officers. U. N. P. R. SOC/518. Provisional agenda: U. N. Doe. 
E/CN.9/15. Text of report on session: U. N. Doc. E/805. Round-up of 
session: U. N. P. B. SOC/569. 


14-15 INTERNATIONAL INSTITUTE OF THE HYLEAN AMAZON. Interim Commission met 
at Manos, Brazil, and selected that city as headquarters. Commission will 
operate until convention of May 10, 1948, enters into force. D. S. B., Aug. 8, 
1948, pp. 183-184. 


16 U. N.—IsraEut. Israel applied for membership. N. Y. 7., May 17, 1948, pp. 
1, 6; London Times, May 17, 1948, p. 4. 


17 U. N. Atomic ENEerGy Commission. Adopted 3d report which included recom- 
mendation to suspend all efforts to agree on world atomic control. WN. Y. T., 
May 18, 1948, p. 8; D. S. B., May 30, 1948, p. 704. Text of report and recom- 
mendations: U. N. Doc. AEC/31. 


17 U. N. PALESTINE CoMMISSION. Adjourned sine die at its 75th meeting. U.N. B., 
June 1, 1948, p. 435. 


18-31 I. C. A. O. Second North Atlantic Regional Air Navigation Meeting held in 
Paris. 12 voting and 3 observer states were present. Report on meeting: 
D. 8. B., Aug. 29, 1948, pp. 274-277. 


19 I, L. O.—BurMa. Burma became 56th member. U.N. P. R. ILO/144; U.N. B., 
June 1, 1948, p. 463. 


21 I. R. O. U. N. Seeretary General submitted to 7th session of Economic and 
Social Council, a report on progress and prospect of repatriation, resettlement 
and immigration of refugees and displaced persons. Text: U. N. Doc. E/816 
and Add. 1. 


24/June 22 U. N.—VetTo. Russia cast 24th and 25th vetoes against U. N. investi- 
gation of Communist coup in Czechoslovakia. N. Y. T., May 25, 1948, p. 1; 
London Times, May 26, 1948, p. 3; U. N. B., June 15, 1948, p. 505. Russia’s 
26th veto blocked formal approval of U. S. plan for international atomic 
control. N.Y. T., June 23, 1948, p. 22. 


24-June 18 U. N. Human RicutTs ComMIssIon. Held 34 session at Lake Success. 
Adopted report and draft International Declaration of Human Rights. 
N. Y. T., June 19, 1948, pp. 1, 4. Texts: U. N. Docs. E/CN.4/148/Add. 1; 
E/800 and Corr. 1; E. S. C. O. R., 3d yr., 7th sess., Supp. No. 2; U. N. B., July 
1, 1948, pp. 522-524. 
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C. J. Rendered advisory opinion on admission of new members to United 
Nations. N. Y. T., May 29, 1948, p. 3; London Times, May 29, 1948, p. 3. 
Text: U. N. P. R. ICJ/21; U. N. B., July 15, 1948, pp. 492-494; U. N. Doe. 
A/597; I. C. J. Reports, 1948, pp. 57-119. 


N. TRUSTEESHIP CouNcIL. South Africa sent reply to Council’s questionnaire 
on report to U. N. on administration of South West Africa for the year 1946. 
N.Y. T., June 5, 1948, pp. 1,4. Text: U. N. Doc. T/175. 


June, 1948 
1-12 EcoNomMic COMMISSION FOR ASIA AND THE Far East. Third session met at 


1-28 U. 


1/July 


Ootacamund, Madras Province, India, with representatives of 14 member coun- 
tries, 5 associate member countries and 9 observers. London Times, June 2, 
1948, p. 3. Provisional agenda: U. N. Doc. E/CN.11/77 and Rev. 1. Adopted 
resolution June 4 for early meeting of inland transport experts of Asian 
countries. Text of resolution: J. J. S. No. 3706. Postponed until next session 
application of Indonesian Republic for associate membership. London Times, 
June 10, 1948, p. 3; U. N. B., June 15, 1948, p. 504. Session closed June 12. 
N.Y. T., June 13, 1948, p. 24. Report of session: U. N. Doc. E/839. 


. C. A. O. Second Assembly met at Geneva. D. S. B., May 30, 1948, pp. 703- 


704. 11 nations signed June 19 convention on recognition of property rights 
in aircraft. Approved membership applications of Austria and Finland. 
Adopted resolution directing Council to establish an air navigation commis- 
sion. U. N. P. R. ICAO/63; N. Y. T., June 20, 1948, p. 30; London Times, 
June 23, 1948, p. 3. Short report on session: U. N. P. R. ICAO/67. Sum- 
mary report: Journal of Air Law and Commerce, Summer, 1948, pp. 339-343. 


N. SecuriTry CounciL (Palestine Question). Jews and Arabs accepted June 
1 pleas for 48-hr. truce. Council asked Mediator June 2 to set effective time 
for cease-fire. Mediator announced effective date as June 11, 6 A.M. GMT. 
Both sides accepted cease-fire request June 9. Mediator requested June 9 
international patrol squadron from U. S., France and Belgium. U. 8. and 
France announced June 19 immediate availability of 3 U. S. destroyers and 
1 French corvette. U. 8. reported June 22 steps taken to implement truce. 
Mediator handed peace proposals to Arabs and Jews June 28. WN. Y. f,, 
June 2, 1948, p. 1; June 3, pp. 1, 6; June 9, p. 5; June 10, p. 1; July 5, p. 2; 
London Times, June 10, p. 4; July 5, p. 4. Texts: U. N. Docs. 8/805, 807, 
810, 811, 815, 829, 830, 834, 863; U. N. B., July 15, 1948, p. 562; U. N. P. R. 
PAL/190; D. S. B., June 13, pp. 764-765; June 20, pp. 794-795, 797; July 4, 
p. 11; July 25, pp. 105-107. 


15 U. N. InTERNATIONAL LAw Commission. U. S. representative to U. N. 
notified Secretary General Lie that Manley O. Hudson is U. S. national candi- 
date and the non-national candidates are Alberto Ulloa Sotomayor (Peru) and 
Jean Spyropoulos (Greece). D. S. B., June 6, 1948, p. 732. Secretary Gen- 
eral released list of names of nominees. Text: U. N. Doc. A/576/Rev. 1. 


3 EcoNnoMiIc COMMISSION FOR THE MIDDLE EAST—PAKISTAN. Pakistan applied to 


Economie and Social Council for membership in Commission. Text: U. N. 
Doc. E/814. 


7-25 Economic COMMISSION FoR LATIN AMERICA. First session met at Santiago, 


Chile, with 150 delegates from countries of the Western Hemisphere, United 
Kingdom, France and Netherlands. U. N. P. R. EC/510; U. N. B., June 19, 


| 

1-2 


CHRONICLE OF INTERNATIONAL EVENTS 921 


1948, p. 469. Provisional agenda: U. N. Doc. E/CN.12/1. Text of report on 
the session: U. N. Doc. E/840. Summary of decisions reached: U. N. B., 
July 15, 1948, pp. 572-573. 


11/22 U. N. Security Counci, (Atomie Energy). Philip C. Jessup stated U. S. posi- 
tion. Text, with resolution introduced: D. S. B., June 20, 1948, pp. 798-799. 
Text of resolution: U. N. Doc. S/836. Russia’s veto blocked approval of 
Atomic Energy Commission’s report of May 17, and Council voted to transmit 
report to General Assembly for consideration. N. Y. T., June 23, 1948, p. 22. 


11/30 U. N. BALKAN COMMITTEE. Announced Albania’s rejection of Committee’s pro- 
posal to confer on alleged violations of Albanian territory by Greece. Text: 
U. N. P. R. BAL/340. Adopted four observation reports that Albania had 
been assisting Greek guerrillas. U. N. B., June 15, 1948, p. 486. Signed re- 
port to General Assembly. Text: G. A. (III) O. R., Supp. No. 8; U. N. Doe. 
A/574. 


15 I. L. O.—PHILIPPINE REPUBLIC. Philippine Republic became 57th member by 
depositing instrument of acceptance. U.N. P. R. ILO/152. 


15 U. N. KASHMIR COMMISSION. Held first meeting at Geneva. Members: N. Y. T., 
June 16, 1948, p. 15; U. N. B., June 15, 1948, p. 481. 


16-August 5 U. N. TrRuSTEESHIP CouNcIL. Held 3d session at Lake Success. Text 
of agenda: U. N. Doc. T/169/Rev. 2. Approved on July 13 terms of reference 
for first periodic visiting mission to trust territories, which will visit Ruanda- 
Urundi and Tanganyika. Text: U. N. Doc. T/195; D. S. B., Aug. 1, 1948, 
p. 131. Summary: U. N. B., Aug. 1, 1948, p. 603. Voted July 29 to post- 
pone indefinitely action on international régime in Jerusalem. WN. Y. T., July 
30, 1948, p. 10. Completed July 30 consideration of petitions on its agenda. 
U. N. P. R. TR/216. Adopted report Aug. 2 on administration of New Guinea 
which suggested that proposal for combining New Guinea in administrative 
union with Papua might be submitted to International Court of Justice. 
N. Y. T., Aug. 3, 1948, p. 3. Text of draft report: U. N. Doc. T/202. Re- 
jected Aug. 4 Russian proposal to make South West Africa a trust territory. 
N.Y. T., Aug. 5, 1948, p. 18. Accepted after amendment a minority report 
from Soviet member. Council adjourned after protests about Soviet minority 
reports on Council’s Reports on Administration of New Guinea, Ruanda-Urundi 
and Tanganyika. N.Y. T., Aug. 6, 1948, p. 9; D. S. B., Aug. 8, 1948, p. 179. 
Text of Soviet conclusions and proposals: U. N. Docs. T/211, 212 and 214. 
List of resolutions adopted June 16—Aug. 5: U. N. Doc. T/INF/7. For text 
of report to General Assembly see U. N. Doc. A/603; G. A. (III) O. R., Supp. 
No. 4. Index to resolutions of 1st-3d sessions: U. N. Doc. Index Note No. 
7, Sept. 13, 1948. 


17-July 10 INTERNATIONAL LABOR CONFERENCE. 31st conference was held in San 
Francisco. D. S. B., June 13, 1948, pp. 773-774. Adopted July 6 convention on 
freedom of association and protection of right to organize. N. Y. T., July 7, 
1948, p. 11. Draft text: NV. Y. T., July 3, 1948, p. 4. Approved Ceylon’s mem- 
bership application in I. L. O. U. N. P. R. I1LO/160. El Salvador and Philip- 
pine Republic gave notification of acceptance of constitution. I. L. O. News 
Service (Geneva), Sept., 1948. Voted to invite an observer from Japan. 
U. N. P. R. ILO/166. Accepted U. N. convention on privileges and immuni- 
ties of specialized agencies, as modified by annex relating to I. L. O. U.N. B., 
Aug. 1, 1948, p. 600. Closed July 10. N. Y. T., July 11, 1948, p. 21. De- 
cisions of the conference: U. N. B., Aug. 1, 1948, pp. 599-600. 
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24-July 24 W. H. O. First Assembly met at Geneva. Draft rules of procedure: 
W. H. O. Doc. A/70. Burma entered the Organization July 1. U. N. P. R. 
H/249. Voted unanimously July 2 to admit U. 8S. to membership in spite of 
U. S. reservation concerning withdrawal. Accepted recommendation to es- 
tablish permanent home at Geneva. N. Y. T., July 3, 1948, p. 2; London 
Times, July 5, 1948, p. 4. Elected members of Executive Board: U. N. P. R. 
H/262; H/271. Voted establishment of 5 regional offices. U. N. P. R. H/262. 
Elected Dr. Brock Chisholm (Canada) Director General of W. H. O. on July 
21. U. N. P. R. H/271 and W. H. O. Doc. A/VR/15. U. 8. presented view 
July 22 on scale of contribution. Text: W. H. O. Doc. A/92. Approved 
$5,000,000 budget. London Times, July 26, 1948, p. 3. Summary of reso- 
lutions and decisions: W. H. O. Doc. A/94 Rev. 1. Final list of documents: 
W. H. O. Doc. A/99. 


July, 1948 
1 U. N.—U. P. U. Agreement bringing Universal Postal Union into relationship 
with U. N. came into force. U. N. Doc. E/977. 


1-29 U. N. Security Councit (Indonesian Question). Indonesian delegate asked 
U. N. to name a single mediator for the dispute if Committee of Good 
Offices should be unable to break current deadlock. N. Y. T., July 2, 
1948, p. 5. Committee reported July 22 on restriction of Indonesian trade. 
Dutch Government replied July 28. Texts: U. N. Docs. S/919 and 926 and 
Add. 1. Committee reported July 23 a standstill in political negotiations. 
Text: U. N. Doc. 8/918. Council voted July 29 to call on the two govern- 
ments to maintain truce and implement Renville principles. Text of resolu- 
tion: U. N. Doc. 8/933; U. N. B., Aug. 15, 1948, p. 661. 


2 U. N. Miuirary Starr CoMMITTEE. Chairman reported to Security Council that 
Committee is not in a position to undertake final review of overall strength 
and composition of armed forces to be made available to Council until agree- 
ment has been reached in Council on divergent views given in its report on 
Apr. 30, 1947. Text: U. N. Doc. 8/879; D. S. B., Aug. 15, 1948, p. 195. 


2 W. H. O.—Monaco. World Health Assembly approved membership application 
of Monaco. U.N. P. R. H/248. 


2-27 U. N. Securiry Councit (Palestine). Arab League rejected peace proposals 
July 2 and made counterproposals. Israel objected to curtailment of immi- 
gration in implementing truce. Truce expired July 9 and war was resumed. 
Mediator made written and oral reports to Council on July 12 and 13. Coun- 
cil declared July 15 Palestine war a threat to peace and ordered cessation of 
hostilities. Both sides agreed July 16 to truce in Jerusalem. Mediator asked 
July 16 U. 8., Belgium and France to send 300 observers. Jewish and Arab 
military leaders signed agreements July 21 defining boundaries during truce. 
Council rejected July 27 Syrian proposal for advisory ruling by International 
Court of Justice on U. N. jurisdiction to settle question. N. Y. T., July 3, 
1948, pp. 1, 4; July 4, p. 1; July 13, p. 17; July 14, p. 18; July 16, pp. 1, 3; 
July 17, pp. 1, 4; July 22, p. 16; July 28, p.1. Texts: U. N. Docs. 8/864, 888, 
902, 903, 906; D. S. B., July 25, 1948, pp. 107-115; Aug. 1, pp. 130, 132-133; 
Aug. 8, pp. 175-177. 


7 I. R. O.—Turkey. Announced agreement covering resettlement in Turkey of 
refugees and displaced persons. U. N. P. R. IRO/77. 
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7-August 5 U. N. GENERAL ASSEMBLY, INTERIM COMMITTEE. Voted to ask elimina- 
tion of ‘‘double veto’’ in Security Council. N. Y. T., July 8, 1948, p. 4. 
Text of recommendation as embodied in report to General Assembly: U. N. 
Doc. A/578, p. 13; D. §& S. P., Aug., 1948, pp. 340-356, 360. Summary: 
U. N. B., Aug. 1, 1948, pp. 610-612. Approved July 26 unanimously report 
of Subcommittee 2 on methods for promotion of codperation in political field. 
U. N. P. BR. I/COM/94. Text of Subcommittee’s report: U. N. Doe. 
A/AC.18/73 and Add. 1. Approved resolution to restore efficacy of General 
Act of 1928 for Pacific Settlement of Disputes. U. N. P. R. 1/COM/93; 
U.N. B., Aug. 15, 1948, p. 628. Adjourned Aug. 5 after unanimously agreeing 
that Committee should be continued by General Assembly. N. Y. T., Aug. 6, 
1948, p. 10; U. N. B., Aug. 15, 1948, p. 629. 


10 U. N.—W. H. O. Draft agreement bringing W. H. O. into relationship with 
U. N. came into force. U. N. Doc. E/891. 


17 U. N.—Inp1a. India asked that its complaint about mistreatment of Indians in 
South Africa be placed on agenda of General Assembly. WN. Y. T., July 18, 
1948, p. 33. 


19/21 U. N. Economic AND SociaL CounciL. Seventh session opened at Geneva July 
19. N.Y. T., July 20, 1948, p. 10. Annotated provisional agenda: U. N. B., 
July 15, 1948, pp. 578-579. Voted to establish a plenary committee on human 
rights. U. N. P. R. ECOSOC/286. 


20/23 I. C. E. F. Executive Board approved extension of limited aid to a selected 
group of German children. Adopted 78-million-dollar budget for 1949. 
N.Y. T., July 21, 1948, p. 11; July 24, 1948, p. 3. Text of report: U. N. Doce. 
E/901. 


21 U. N.—I. R. O. Committees concluded draft agreement subject to approval by 
Economie and Social Council and I. R. O. General Council when established. 
Text: U. N. Docs. E/C.1/38 and E/1063. 


23 GERMAN PROPERTY. Switzerland turned over to I. R. O. 20,000,000 Swiss franes 
as an advance against proceeds of liquidation of German property in Switzer- 
land, in accordance with 1946 agreement. WN. Y. T., July 24, 1948, p. 3. 


26 U. N. CONVENTIONAL ARMAMENTS COMMISSION. Adopted resolution outlining 
conditions under which effective regulation and reduction of arms are possible. 
Text: U. N. Doc. S/C.3/25. 


28/August 10 U. N. Security Councin (Trieste). Yugoslavia protested to Council 
against U. S. and British campaign to give Trieste back to Italy. N. Y. T., 
July 29, 1948, p. 1. Text: U. N. Doc. 8/927; D. S. B., Aug. 23, 1948, pp. 
233-235. U.S. delegate replied. Text: D. 8. B., Aug. 22, 1948, pp. 225-233; 
U.N. B., Sept. 1, 1948, pp. 687-688. 


30 U. N. INDONESIAN CoMMITTEE. Committee of Good Offices adopted its 2d report 
to Security Council on political developments in western Java. Text: U. N. 
Doce. 8/960. 
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MULTIPARTITE CONVENTIONS 


Air SERVICES TRANSIT AGREEMENT. Chicago, Dee. 7, 1944. 
Status June 15, 1948: U. S. Aviation Repts., June, 1948, pp. xiii—xvii. 


AIR TRANSPORT AGREEMENT. Chicago, Dee. 7, 1944. 
Status June 15, 1948: U. 8. Aviation Repts., June, 1948, pp. xiii—xvii. 


AIRCRAFT PROPERTY RIGHTS. Geneva, June 19, 1948. 
Signatures: 
United States, Great Britain, Argentina, Belgium, Brazil, China, France, Portugal, 
Netherlands, Iceland and Peru. WN. Y. T., June 20, 1948, p. 30. 


AMERICAN STATES, ORGANIZATION OF. Charter. Bogota, April 30, 1948. 
Text: Department of State [Press Release], May 18, 1948, No. 389. 


AVIATION. INTERIM AGREEMENT. Chicago, Dec. 7, 1944. 
Status June 15, 1948: U. S. Aviation Repts., June, 1948, pp. xiii—xvii. 


AVIATION CONVENTION [I. C. A. O. Constitution]. Chicago, Dec. 7, 1944. 
Status June 15, 1948: U. S. Aviation Repts., June, 1948, pp. xiii—xvii. 


GERMAN PROPERTY. Brussels, Dec. 5, 1947. 
Signature: 
Luxembourg. June 4, 1948. D.S. B., July 4, 1948, p. 25. 


GERMAN PROPERTY. Madrid, May 10, 1948. 
Signatures: 
United States, Great Britain, France, Spain. N. Y. T., May 11, 1948, p. 21. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications deposited: 
Belgium. June 25, 1948. 
Brazil. June 2, 1948. 
Bulgaria. June 9, 1948. 
Dominican Republic. June 21, 1948. 
El Salvador. June 23, 1948. 
France. June 16, 1948. 
Hungary. June 17, 1948. 
Iceland. June 17, 1948. 
Pakistan. June 23, 1948. 
Rumania. June 8, 1948 (non-member). 
United States (with reservation). June 21, 1948. 
U. N. Treaties § International Agreements Registered, June, 1948, p. 26. 
Burma. July 1, 1948. U.N. P. R. H/249. 
Ceylon. July 12, 1948. U.N. P. R. H/261. 
Philippine Republic. July 9, 1948. U.N. P. R. H/258. 
Poland. May 7, 1948. WN. Y. T., May 8, 1948, p. 5. 
Venezuela. July 7, 1948. U. N. P. R. H/253. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 

Brazil. March 25, 1948. 

Haiti. March 25, 1948. 

Paraguay. July 22, 1948. P. A. U. Press Release, July 28, 1948. 
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INTERNATIONAL CouRT OF JUSTICE. Statute. Optional Clause. San Francisco, June 26, 
1945. 
Ratification deposited: 
Switzerland. July 28, 1948. U.N. Doc. 8/947. 


TRADE AND TARIFFS. Protocol. Geneva, Oct. 30, 1947. 

Signatures: 
Brazil. July 30, 1948. D. S. B., Aug. 15, 1948, p. 211. 
India. June 8, 1948. U.N. P. R. ITO/129. 
Norway. June 10, 1948. U.N. P. R. ITO/130. 
South Africa. May 14, 1948. D. 8S. B., June 27, 1948, p. 840. 
Sweden. June 11, 1948. U.N. P. R. ITO/130. 

Status, July 1, 1948: D. S. B., July 11, 1948, p. 55. 


PRIVILEGES AND IMMUNITIES, UNITED NATIONS. London, Feb. 13, 1946. 
Accession deposited: 
Denmark. June 10, 1948. U.N. P. R. /39. 
Ratification deposited: 
Netherlands. April 19, 1948. U. N. Treaties and International Agreements Reg- 
istered, April, 1948, p. 14. 


OBSCENE PUBLICATIONS. Geneva, Sept. 12, 1923. Protocol of Amendment. Lake Suc- 
cess, Nov. 12, 1947. 
Text: U. N. Publication: 1948.IV.5. 


PuBLIC HEALTH OFFICE. Protocol. New York, July 22, 1946. 
Ratifications deposited: 
Afghanistan. April 19, 1948. 
U. N. Treaties and International Agreements Registered, April 1948, p. 14. 
Belgium. June 25, 1948. 
Brazil. June 2, 1948. 
Hungary. June 17, 1948. 
Pakistan. June 23, 1948. 
U. N. Treaties and International Agreements Registered, June, 1948, p. 24. 


SuGArR PRoDUCTION AND MARKETING. Protocol. London, Aug. 29, 1947. 


Promulgation: 
United States. June 1, 1948. D.S. B., June 20, 1948, p. 815. 


TELECOMMUNICATIONS. Atlantic City, Oct. 2, 1947. 

Ratification : 

United States. June 19, 1948. N. Y. T., June 20, 1948, p. 3; D. S. B., June 27, 
1948, p. 841. 

Upon entry into force the Convention with Final Protocol and Radio Regulations 
annexed thereto will abrogate and replace between the contracting governments, 
the International Telecommunication Convention, Madrid, Dee. 9, 1932, and the 
Cairo revision of the General Radio Regulations of April 8, 1938. It will enter 
into force Jan. 1, 1949, between those countries, territories or groups of territories 
in respect of which instruments of ratification or accession have been deposited by 
that date. 


TRADE ORGANIZATION. Charter. Havana, March 24, 1948. 
Signature: 
Turkey. July 26, 1948. I.C.1.T.0. Doc. ICITO/INF/5. 
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WHEAT AGREEMENT. Washington, March 6, 1948. 
Withdrawal: 
Great Britain. London Times, July 9, 1948, p. 3. 
Signatories abandoned the agreement, following U. S. failure to ratify. 
Signatures and ratifications as of July 6, 1948: U. N. P. R. FAO/235. 


WHITE SLAVE TRADE. Geneva, Sept. 30, 1921 and Oct. 11, 1933. Protocol of Amend- 
ment. Lake Success, Nov. 12, 1947. 
Text: U. N. Publication: 1948.1V.4. 


WHITE SLAVE TRADE (Women of Full Age). Geneva, Oct. 11, 1933. Protocol of Amend- 
ment. Lake Success, Nov. 12, 1947. 
Text: U. N. Publication: 1948.IV.3. 


DorotrHy R. DART 
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JUDICIAL DECISIONS 


TEXTS AND DIGESTS * 
By Wituiam W. Bisuop, JR. 


Of the Board of Editors 


United Nations membership. 

CONDITIONS OF ADMISSION OF A STATE TO MEMBERSHIP IN THE UNITED 
NATIONS.? 

International Court of Justice, Advisory Opinion, May 28, 1948. 


On November 17th, 1947, the General Assembly of the United Nations 
adopted the following Resolution : 


The General Assembly, 

Considering Article 4 of the Charter of the United Nations, 

Considering the exchange of views which has taken place in the 
Security Council at its Two hundred and fourth, Two hundred and 
fifth and Two hundred and sixth Meetings, relating to the admission 
of certain States to membership in the United Nations, 

Considering Article 96 of the Charter, 

Requests the International Court of Justice to give an advisory 
opinion on the following question : 


Is a Member of the United Nations which is called upon, in virtue 
of Article 4 of the Charter, to pronounce itself by its vote, either in 
the Security Council or in the General Assembly, on the admission of 
a State to membership in the United Nations, juridically entitled to 
make its consent to the admission dependent on conditions not ex- 
pressly provided by paragraph 1 of the said Article? In particular, 
ean such a Member, while it recognizes the conditions set forth in 
that provision to be fulfilled by the State concerned, subject its 
affirmative vote to the additional condition that other States be ad- 
mitted to membership in the United Nations together with that 
State? 


Instructs the Secretary-General to place at the disposal of the Court 
the records of the above-mentioned meetings of the Security Council. 


By a note dated November 24th, 1947, and filed in the Registry on No- 
vember 29th, the Secretary-General of the United Nations transmitted to 
the Registrar a copy of the Resolution of the General Assembly. In a 


* Arranged by courts in the following order: International Court of Justice; U. 8. 
Supreme Court; U. S. Circuit Courts of Appeals; U. S. District Courts; other Federal 
courts; State courts arranged alphabetically by States; British courts; Canadian courts. 
Within each group the entries are arranged chronologically. 

1 Full text of opinion of the court. 
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telegram sent on December 10th, the Secretary-General informed the 
Registrar that the note of November 24th was to be regarded as the official 
notification and that certified true copies of the Resolution had been 
despatched. These copies reached the Registry on December 12th, and 
the question was then entered in the General List under No. 3. 

The same day, the Registrar gave notice of the request for an opinion 
to all States entitled to appear before the Court, in accordance with para- 
graph 1 of Article 66 of the Statute. Furthermore, as the question put 
mentioned Article 4 of the Charter, the Registrar informed the Govern- 
ments of Members of the United Nations, by means of a special and direct 
communication as provided in paragraph 2 of Article 66, that the Court 
was prepared to receive from them written statements on the question before 
February 9th, 1948, the date fixed by an Order made on December 12th, 
1947, by the President, as the Court was not sitting. 

By the date thus fixed, written statements were received from the follow- 
ing States: China, El Salvador, Guatemala, Honduras, India, Canada, 
United States of America, Greece, Yugoslavia, Belgium, Iraq, Ukraine, 
Union of Soviet Socialist Republics, and Australia. These statements were 
communicated to all Members of the United Nations, who were informed 
that the President had fixed April 15th, 1948, as the opening date of the 
oral proceedings. A statement from the Government of Siam, dated 
January 30th, 1948, which was received in the Registry on February 14th, 
i.e., after the expiration of the time-limit, was accepted by decision of the 
President and was also transmitted to the other Members of the United 
Nations. 

By its Resolution the General Assembly instructed the Secretary-Gen- 
eral to place at the disposal of the Court the records of certain meetings of 
the Security Council. In accordance with these instructions and with 
paragraph 2 of Article 65 of the Statute, where it is laid down that every 
question submitted for an opinion shall be accompanied by all documents 
likely to throw light upon it, the Secretary-General sent to the Registry 
the documents which are enumerated in Section I of the list annexed to the 
present opinion.” A part of these documents reached the Registry on 
February 10th, 1948, and the remainder on March 20th. The Secretary- 
General also announced by a letter of February 12th, 1948, that he had 
designated a representative, authorized to present any written and oral 
statements which might facilitate the Court’s task. 

Furthermore, the Governments of the French Republic, of the Federal 
People’s Republic of Yugoslavia, of the Kingdom of Belgium, of the 
Czechoslovak Republic, and of the Republic of Poland announced that they 
had designated representatives to present oral statements before the Court. 

By decision of the Court, the opening of the oral proceedings was post- 
poned from April 15th to April 22nd, 1948. In the course of public 


2List omitted. 
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sittings held on April 22nd, 23rd, and 24th, the Court heard the oral 
statements presented 

—on behalf of the Secretary-General of the United Nations, by its repre- 
sentative, Mr. Ivan Kerno, Assistant Secretary-General in charge of the 
Legal Department ; 

—on behalf of the Government of the French Republic, by its repre- 
sentative, M. Georges Scelle, Professor at the Faculty of Law of Paris; 

—on behalf of the Government of the Federal People’s Republic of 
Yugoslavia, by its representative, Mr. Milan Bartos, Minister Plenipoten- 
tiary ; 

—on behalf of the Government of the Kingdom of Belgium, by its repre- 
sentative, M. Georges Kaeckenbeeck, D.C.L., Minister Plenipotentiary, 
Head of the Division for Peace Conferences and International Organization 
at the Ministry for Foreign Affairs, Member of the Permanent Court of 
Arbitration ; 

—on behalf of the Government of the Republic of Czechoslovakia, by its 
representative, Mr. Vladimir Vochoé, Professor of International Law in 
Charles University at Prague; 

—on behalf of the Government of the Republic of Poland, by its repre- 
sentative, Mr. Manfred Lachs, Professeur agrégé of International Law at 
the University of Warsaw. 

In the course of the hearings, new documents were filed by the repre- 
sentatives accredited to the Court. These documents are enumerated in 
Section II of the list annexed to the present opinion.*® 

Before examining the request for an opinion, the Court considers it 
necessary to make the following preliminary remarks: 

The question put to the Court is divided into two parts, of which the 
second begins with the words ‘‘In particular’’, and is presented as an ap- 
plication of a more general idea implicit in the first. 

The request for an opinion does not refer to the actual vote. Although 
the Members are bound to conform to the requirements of Article 4 in 
giving their votes, the General Assembly can hardly be supposed to have 
intended to ask the Court’s opinion as to the reasons which, in the mind 
of a Member, may prompt its vote. Such reasons, which enter into a 
mental process, are obviously subject to no control. Nor does the request 
concern a Member’s freedom of expressing its opinion. Since it concerns 
a condition or conditions on which a Member ‘‘makes its consent de- 
pendent’’, the question can only relate to the statements made by a Member 
concerning the vote it proposes to give. 

It is clear from the General Assembly’s Resolution of November 17th, 
1947, that the Court is not called upon either to define the meaning and 
scope of the conditions on which admission is made dependent, or to specify 


3 List omitted. 
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the elements which may serve in a concrete case to verify the existence of 
the requisite conditions. 

The clause of the General Assembly’s Resolution, referring to ‘‘the 
exchange of views which has taken place ... ’’, is not understood as an 
invitation to the Court to say whether the views thus referred to are well 
founded or otherwise. The abstract form in which the question is stated 
precludes such an interpretation. 

The question put is in effect confined to the following point only: are 
the conditions stated in paragraph 1 of Article 4 exhaustive in character in 
the sense that an affirmative reply would lead to the conclusion that a 
Member is not legally entitled to make admission dependent on conditions 
not expressly provided for in that Article, while a negative reply would, 
on the contrary, authorize a Member to make admission dependent also on 
other conditions. 

Understood in this light, the question, in its two parts, is and ean only 
be a purely legal one. To determine the meaning of a treaty provision— 
to determine, as in this case, the character (exhaustive or otherwise) of the 
conditions for admission stated therein—is a problem of interpretation 
and consequently a legal question. 

It has nevertheless been contended that the question put must be regarded 
as a political one and that, for this reason, it falls outside the jurisdiction 
of the Court. The Court cannot attribute a political character to a request 
which, framed in abstract terms, invites it to undertake an essentially 
judicial task, the interpretation of a treaty provision. It is not concerned 
with the motives which may have inspired this request, nor with the con- 
siderations which, in the concrete cases submitted for examination to the 
Security Council, formed the subject of the exchange of views which took 
place in that body. It is the duty of the Court to envisage the question 
submitted to it only in the abstract form which has been given to it; 
nothing which is said in the present opinion refers, either directly or in- 
directly, to concrete cases or to particular circumstances. 

It has also been contended that the Court should not deal with a question 
couched in abstract terms. That is a mere affirmation devoid of any 
justification. According to Article 96 of the Charter and Article 65 of the 
Statute, the Court may give an advisory opinion on any legal question, 
abstract or otherwise. 

Lastly, it has also been maintained that the Court cannot reply to the 
question put because it involves an interpretation of the Charter. No- 
where is any provision to be found forbidding the Court, ‘‘the principal 
judicial organ of the United Nations’’, to exercise in regard to Article 4 of 
the Charter, a multilateral treaty, an interpretative function which falls 
within the normal exercise of its judicial powers. 

Accordingly, the Court holds that it is competent, on the basis of Article 
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96 of the Charter and Article 65 of the Statute, and considers that there 
are no reasons why it should decline to answer the question put to it. 

In framing this answer, it is necessary first to recall the ‘‘conditions”’ 
required, under paragraph 1 of Article 4, of an applicant for admission. 
This provision reads as follows: 

Membership in the United Nations is open to all other peace-loving 
States which accept the obligations contained in the present Charter 


and, in the judgment of the Organization, are able and willing to carry 
out these obligations. 


The requisite conditions are five in number: to be admitted to membership 
in the United Nations, an applicant must (1) be a State; (2) be peace- 
loving; (3) accept the obligations of the Charter; (4) be able to carry out 
these obligations; and (5) be willing to do so. 

All these conditions are subject to the judgment of the Organization. 
The judgment of the Organization means the judgment of the two organs 
mentioned in paragraph 2 of Article 4, and, in the last analysis, that of its 
Members. The question put is concerned with the individual attitude of 
each Member called upon to pronounce itself on the question of admission. 

Having been asked to determine the character, exhaustive or otherwise, 
of the conditions stated in Article 4, the Court must in the first place con- 
sider the text of that Article. The English and French texts of paragraph 
1 of Article 4 have the same meaning, and it is impossible to find any con- 
flict between them. The text of this paragraph, by the enumeration which 
it contains and the choice of its terms, clearly demonstrates the intention 
of its authors to establish a legal rule which, while it fixes the conditions 
of admission, determines also the reasons for which admission may be re- 
fused ; for the text does not differentiate between these two cases and any 
attempt to restrict it to one of them would be purely arbitrary. 

The terms ‘‘Membership in the United Nations is open to all other peace- 
loving States which... .’’ and ‘‘Peuvent devenir Membres des Nations 
unies tous autres Etats pacifiques’’, indicate that States which fulfil the 
conditions stated have the qualifications requisite for admission. The 
natural meaning of the words used leads to the conclusion that these con- 
ditions constitute an exhaustive enumeration and are not merely stated 
by way of guidance or example. The provision would lose its significance 
and weight, if other conditions unconnected with those laid down, could be 
demanded. The conditions stated in paragraph 1 of Article 4 must there- 
fore be regarded not merely as the necessary conditions, but also as the con- 
ditions which suffice. 

Nor ean it be argued that the conditions enumerated represent only an 
indispensable minimum, in the sense that political considerations could be 
superimposed upon them, and prevent the admission of an applicant which 
fulfils them. Such an interpretation would be inconsistent with the terms 
of paragraph 2 of Article 4, which provide for the admission of ‘‘tout 
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Etat remplissant ces conditions’’—‘‘and such State’’. It would lead to 
eonferring upon Members an indefinite and practically unlimited power of 
discretion in the imposition of new conditions. Such a power would be 
inconsistent with the very character of paragraph 1 of Article 4 which, 
by reason of the close connexion which it establishes between membership 
and the observance of the principles and obligations of the Charter, clearly 
constitutes a legal regulation of the question of the admission of new 
States. To warrant an interpretation other than that which ensues from 
the natural meaning of the words, a decisive reason would be required which 
has not been established. 

Moreover, the spirit as well as the terms of the paragraph preclude the 
idea that considerations extraneous to these principles and obligations can 
prevent the admission of a State which complies with them. If the authors 
of the Charter had meant to leave Members free to import into the applica- 
tion of this provision considerations extraneous to the conditions laid down 
therein, they would undoubtedly have adopted a different wording. 

The Court considers that the text is sufficiently clear; consequently, it 
does not feel that it should deviate from the consistent practice of the 
Permanent Court of International Justice, according to which there is no 
occasion to resort to preparatory work if the text of a convention is suffi- 
ciently clear in itself. 

The Court furthermore observes that Rule 60 of the Provisional Rules 
of Procedure of the Security Council is based on this interpretation. The 
first paragraph of this Rule reads as follows: 


The Security Council shall decide whether in its judgment the ap- 
plicant is a peace-loving State and is able and willing to earry out the 
obligations contained in the Charter, and accordingly whether to ree- 
ommend the applicant State for membership. 


It does not, however, follow from the exhaustive character of paragraph 
1 of Article 4 that an appreciation is precluded of such circumstances of 
fact as would enable the existence of the requisite conditions to be verified. 

Article 4 does not forbid the taking into account of any factor which it is 
possible reasonably and in good faith to connect with the conditions laid 
down in that Article. The taking into account of such factors is implied 
in the very wide and very elastic nature of the prescribed conditions; no 
relevant political factor—that is to say, none connected with the conditions 
of admission—is excluded. 

It has been sought to deduce either from the second paragraph of Article 
4, or from the political character of the organ recommending or deciding 
upon admission, arguments in favour of an interpretation of paragraph 1 
of Article 4, to the effect that the fulfilment of the conditions provided for 
in that Article is necessary before the admission of a State can be recom- 
mended or decided upon, but that it does not preclude the Members of the 
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Organization from advancing considerations of political expediency, extra- 
neous to the conditions of Article 4. 

But paragraph 2 is concerned only with the procedure for admission, 
while the preceding paragraph lays down the substantive law. This pro- 
cedural character is clearly indicated by the words ‘‘will be effected’’, 
which, by linking admission to the decision, point clearly to the fact that 
the paragraph is solely coneerned with the manner in which admission is 
effected, and not with the subject of the judgment of the Organization, nor 
with the nature of the appreciation involved in that judgment, these two 
questions being dealt with in the preceding paragraph. Moreover, this 
paragraph, in referring to the ‘‘recommendation’’ of the Security Council 
and the ‘‘decision’’ of the General Assembly, is designed only to determine 
the respective functions of these two organs which consist in pronouncing 
upon the question whether or not the applicant State shall be admitted to 
membership after having established whether or not the prescribed con- 
ditions are fulfilled. 

The political character of an organ cannot release it from the observance 
of the treaty provisions established by the Charter when they constitute 
limitations on its powers or criteria for its judgment. To ascertain whether 
an organ has freedom of choice for its decisions, reference must be made 
to the terms of its constitution. In this case, the limits of this freedom are 
fixed by Article 4 and allow for a wide liberty of appreciation. There is 
therefore no conflict between the functions of the political organs, on the 
one hand, and the exhaustive character of the prescribed conditions, on the 
other. 

It has been sought to base on the political responsibilities assumed by 
the Security Council, in virtue of Article 24 of the Charter, an argument 
justifying the necessity for according to the Security Council as well as to 
the General Assembly complete freedom of appreciation in connexion with 
the admission of new Members. But Article 24, owing to the very general 
nature of its terms, cannot, in the absence of any provision, affect the 
special rules for admission which emerge from Article 4. 

The foregoing considerations establish the exhaustive character of the 
conditions prescribed in Article 4. 

The second part of the question concerns a demand on the part of a 
Member making its consent to the admission of an applicant dependent 
on the admission of other applicants. 

Judged on the basis of the rule which the Court adopts in its interpreta- 
tion of Article 4, such a demand clearly constitutes a new condition, since 
it is entirely unconnected with those prescribed in Article 4. It is also in 
an entirely different category from those conditions, since it makes ad- 
mission dependent, not on the conditions required of applicants, qualifica- 
tions which are supposed to be fulfilled, but on an extraneous consideration 
concerning States other than the applicant State. 
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The provisions of Article 4 necessarily imply that every application for 
admission should be examined and voted on separately and on its own 
merits; otherwise it would be impossible to determine whether a particular 
applicant fulfils the necessary conditions. To subject an affirmative vote 
for the admission of an applicant State to the condition that other States 
be admitted with that State would prevent Members from exercising their 
judgment in each case with complete liberty, within the scope of the pre- 
scribed conditions. Such a demand is incompatible with the letter and 
spirit of Article 4 of the Charter. 


FoR THESE REASONS, 
THE Court, 
by nine votes to six, 


is of opinion that a Member of the United Nations which is called upon, 
in virtue of Article 4 of the Charter, to pronounce itself by its vote, either 
in the Security Council or in the General Assembly, on the admission of a 
State to membership in the United Nations, is not juridically entitled to 
make its consent to the admission dependent on conditions not expressly 
provided by paragraph 1 of the said Article; 

and that, in particular, a Member of the Organization cannot, while it 
recognizes the conditions set forth in that provision to be fulfilled by the 
State concerned, subject its affirmative vote to the additional condition 
that other States be admitted to membership in the United Nations to- 
gether with that State. 

The present opinion has been drawn up in French and in English, the 
French text being authoritative. 


* * * 


Judges Alvarez and Azevedo submitted concurring opinions. Judges 
Basdevant, Winiarski, McNair and Read submitted a joint dissenting 
opinion, and Judges Krylov and Zoriéi¢ submitted separate dissenting 
opinions. 


Aliens—commercial fishing—nondiscrimination. 
TAKAHASHI v. FISH AND GAME Commission. 334 U. S. 410. 
United States Supreme Court, June 7, 1948. Black, A. J. 


A Japanese national who came to the United States in 1907 and who from 
1915 to 1942 fished in ocean waters off California, both inside and outside 
the three-mile limit, under annual licenses issued by California, brought 
an action for mandamus in 1945 to compel the defendant Commission to 
issue him a license. In 1943 the California statutes had been amended 
to prohibit the issuance of a license to any ‘‘alien Japanese’’; in 1945 this 
was changed to prohibit issuing a license to any ‘‘person ineligible to 
citizenship,’’ which included Japanese nationals. The Superior Court of 
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Los Angeles County granted the petition for mandamus, holding that 
aliens ineligible to citizenship were entitled to engage in commercial fishing 
on the high seas beyond the three-mile limit on the same terms as other 
lawful inhabitants of the State. The Supreme Court of California re- 
versed this decision.t On certiorari, the judgment of the Supreme Court 
of California was reversed and plaintiff held entitled to engage in com- 
mercial fishing. 

Delivering the opinion of the Court, Justice Black regarded the case 
as covered by the principles of Truax v. Raich, 239 U. 8S. 33 (1915), de- 
spite the fact that in the Truaz case the Court noted that it had sustained 
discriminatory state legislation when such laws were necessary to protect 
special interests of the state or of its citizens as such. He said: 


California now urges, and the State Supreme Court held, that the 
California fishing provision here challenged falls within the rationale 
of the ‘‘special public interest’’ cases distinguished in the Truax 
opinion. . . . The contention is this: California owns the fish within 
three miles of its coast as a trustee for all California citizens as dis- 
tinguished from its non-citizen inhabitants; as such trustee-owner, 
it has complete power to bar any or all aliens from fishing in the three- 
mile belt as a means of conserving the supply of fish; since migratory 
fish caught while swimming in the three-mile belt are indistinguishable 
from those caught while swimming in the adjacent high seas, the 
state, in order to enforce its three-mile control, can also regulate the 
catching and delivery to its coast of fish caught beyond the three-mile 
belt under this Court’s decision in Bayside Fish Co. v. Gentry, 297 
U. S. 422. Its law denying fishing licenses to aliens ineligible for 
citizenship, so the state’s contention goes, tends to reduce the num- 
ber of commercial fishermen and therefore is a proper fish conser- 
vation measure; in the exercise of its power to decide what groups 
will be denied licenses, the state has a right, if not a duty, to bar first 
of all aliens, who have no community interest in the fish owned by 
the state. Finally, the legislature’s denial of licenses to those aliens 
who are ‘‘ineligible to citizenship’’ is defended as a reasonable classi- 
fication, on the ground that California has simply followed the Federal 
Government’s lead in adopting that classification from the naturaliza- 


tion laws. 
First. The State’s contention that its law was passed solely as a 
fish conservation measure is vigorously denied. ... We find it un- 


necessary to resolve this controversy concerning the motives that 
prompted enactment of the legislation.2 Accordingly, for purposes 
of our decision we may assume that the code provision was passed to 
conserve fish in the California coastal waters, or to protect California 
citizens engaged in commercial fishing from competition by Japanese 
aliens, or for both reasons. 


130 Cal. (2d) 719, 185 P. (2d) 805; this JouRNAL, Vol. 42 (1948), p. 498. 

2In a concurring opinion joined in by Justice Rutledge, Justice Murphy insisted that 
the legislation was designed solely to discriminate against the Japanese and thus was 
clearly unconstitutional because ‘‘inconsistent with the concept of equal protection of 
the laws.’? 
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Second. It does not follow, as California seems to argue, that be- 
cause the United States regulates immigration and naturalization in 
part on the basis of race and color classifications, a state can adopt one 
or more of the same classifications to prevent lawfully admitted aliens 
within its borders from earning a living in the same way that other 
state inhabitants earn their living. The Federal Government has 
broad constitutional powers in determining what aliens shall be ad- 
mitted to the United States, the period they may remain, regulation 
of their conduct before naturalization, and the terms and conditions 
of their naturalization. ... Under the Constitution the states are 
granted no such powers; they can neither add to nor take from the 
conditions lawfully imposed by Congress upon admission, naturaliza- 
tion and residence of aliens in the United States or the several states. 
State laws which impose discriminatory burdens upon the entrance or 
residence of aliens lawfully within the United States conflict with this 
constitutionally derived federal power to regulate immigration, and 
have accordingly been held invalid. . . . The Fourteenth Amendment 
and the laws adopted under its authority thus embody a general policy 
that all persons lawfully in this country shall abide ‘‘in any state’’ on 
an equality of legal privileges with all citizens under non-discrimina- 
tory laws. 

All of the foregoing emphasizes the tenuousness of the state’s claim 
that it has power to single out and ban its lawful alien inhabitants, and 
particularly certain racial and color groups within this class of in- 
habitants, from following a vocation simply because Congress has 
put some such groups in special classifications in exercise of its broad 
and wholly distinguishable powers over immigration and naturaliza- 
tion. The state’s law here cannot be supported in the employment of 
this legislative authority because of policies adopted by Congress in the 
exercise of its power to treat separately and differently with aliens 
from countries composed of peoples of many diverse cultures, races, 
and colors. For these reasons the power of a state to apply its laws 
exclusively to its alien inhabitants as a class is confined within narrow 
limits. 

Third. We are unable to find that the ‘‘special public interest’’ on 
which California relies provides support for this state ban on 


Takahashi’s commercial fishing. ... It is true that this Court did 
long ago say that the citizens of a state collectively own ‘‘the tide- 
waters . . . and the fish in them, so far as they are capable of owner- 


ship while running.’’ McCready v. Virginia, 94 U. 8. 391, 394. Cf. 
United States v. California, 332 U. S. 19, 38;*% Toomer v. Witsell, ante, 
p. 385.4 The McCready case upheld a Virginia law which prohibited 
citizens of other states from planting oysters in a Virginia tidewater 
river. Though the McCready case has been often distinguished, its 
rationale has been relied on in other cases, including Geer v. Con- 
necticut, 161 U. S. 519. That decision, where only the commerce 
clause was involved, sustained a state law that, in order to restrict the 


3 This JoURNAL, Vol. 42 (1948), p. 209. 

4334 U. S. 385 (June 7, 1948), dealing with South Carolina attempts to control 
shrimp fishing in the three-mile belt off that state, in a fashion held to discriminate 
against non-residents of the state, in violation of the ‘‘privileges and immunities’’ 
clause of the Constitution. 


| 

| 

| 

| 
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use of game to the people of the state, prohibited the out-of-state trans- 
portation of game killed within the state. On the other hand, where 
Louisiana laws declared that the state owned all shrimp within the 
waters of the state, but permitted ultimate sale and shipment of shrimp 
for consumption outside that state’s boundaries, Louisiana was denied 
power under the commerce clause to require the local processing of 
shrimp taken from Louisiana marshes as a prerequisite to out-of-state 
transportation. Foster Packing Co. v. Haydel, 278 U. S. 1. In the 
absence of overriding federal treaties, this Court sustained a state law 
barring aliens from hunting wild game in the interest of conserving 
game for citizens of the state against due process and equal protection 
challenges. Patsone v. Pennsylvania, 232 U. S. 138. Later, however, 
the Federal Migratory Bird Treaty Act of 1918, 40 Stat. 755, was sus- 
tained as within federal power despite the claim of Missouri of owner- 
ship of birds within its boundaries based on prior statements as to 
state ownership of game and fish in the Geer case. Missouri v. 
Holland, 252 U.S. 416. . . . To whatever extent the fish in the three- 
mile belt off California may be ‘‘capable of ownership’’ by California, 
we think that ‘‘ownership’’ is inadequate to justify California in ex- 
eluding any or all aliens who are lawful residents of the state from 
making a living by fishing in the ocean off its shores while permitting 
all others to do so. 

This leaves for consideration the argument that this law should be 
upheld on authority of those cases which have sustained state laws 
barring aliens ineligible to citizenship from land ownership. As- 
suming the continued validity of those cases, we think they could not 
in any event be controlling here. They rested solely upon the power 
of states to control the devolution and ownership of land within their 
borders, a power long exercised and supported on reasons peculiar 
to real property. They cannot be extended to cover this case. 


Justices Reed and Jackson joined in a dissenting opinion. 


Enemy aliens—removal—duration of war power. 
LUDECKE v. WaTKINS. 335 U. S. 160. 
United States Supreme Court, June 21, 1948. Frankfurter, J. 


A German national was arrested December 8, 1941 and interned as an 
alien enemy. Pursuant to the President’s direction of July 14, 1945 that 
all alien enemies be removed from the United States ‘‘who shall be deemed 
by the Attorney General to be dangerous to the public peace and safety of 
the United States,’’ his removal was ordered by the Attorney General on 
January 18, 1946. Denial by the District Court of a writ of habeas corpus 
was affirmed, 163 F. (2d) 143. On certiorari, this decision was affirmed 
by the Supreme Court, despite the contentions that there should be judicial 
review and that the removal was not authorized after the cessation of 
hostilities. 

Discussing the President’s powers under the Alien Enemy Act of 1798, 
Justice Frankfurter said: 


As Congress explicitly recognized in the recent Administrative Pro- 
cedure Act, some statutes ‘‘preclude judicial review.’’ . . . Barring 


| 
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questions of interpretation and constitutionality, the Alien Enemy 
Act of 1798 is such a statute. Its terms, purposes, and construction 
leave no doubt. . . . That such was the scope of the Act is established 
by controlling contemporaneous construction. ... The very nature 
of the President’s power to order the removal of all enemy aliens re- 
jects the notion that courts may pass judgment upon the exercise of 
his discretion. 


With respect to the contention that the President’s power of removal did 
not survive the cessation of actual hostilities, he said: 


This claim in effect nullifies the power to deport alien enemies, for such 
deportations are hardly practicable during the pendency of what is 
colloquially known as the shooting war. . . . War does not cease with 
a cease-fire order, and power to be exercised by the President such as 
that conferred by the Act of 1798 is a process which begins when war 
is declared but is not exhausted when the shooting stops. ... ‘‘The 
state of war’’ may be terminated by treaty or legislation or Presi- 
dential proclamation. Whatever the mode, its termination is a politi- 
eal act. . . . Whether and when it would be open to this Court to find 
that a war though merely formally kept alive had in fact ended, is a 
question too fraught with gravity even to be adequately formulated 
when not compelled. Only a few months ago the Court rejected the 
contention that the state of war in relation to which the President 
has exercised the authority now challenged was terminated. Woods 
v. Miller Co., 333 U. 8. 188. Nothing that has happened since calls 
for a qualification of that view. 


Justices Black, Douglas, Murphy and Rutledge dissented. 


Naturalization—‘‘attached to principles of Constitution.’’ 
STASIUKEVICH v. Nicoutus. 168 F. (2d) 474. 
U.S. Cireuit Ct. App., First Circuit, May 27, 1948. Magruder, C. J. 


Petitioner came to the United States from Poland in 1906 and thereafter 
resided in Maynard, Massachusetts, where he became a member of the 
International Workers Order. He petitioned for naturalization, taking 
the required oath of allegiance and offering the required two witnesses 
to testify that he was of good moral character and attached to the prin- 
ciples of the Constitution. He denied being a member of the Communist 
Party or advocating sabotage, etc. The only opposing witness was an 
immigration inspector who testified that petitioner had the ‘‘reputation 
in the community’’ of being a Communist. There were also introduced 
reports of a special Congressional Committee and of a special legislative 
commission of Massachusetts dealing with Communist, Fascist and other 
subversive activities. Without making any findings of fact, the U. S. 
District Court for the District of Massachusetts d: nied the application 
for naturalization, saying: ‘‘The burden is on the plaintiff to show that 
he is attached to the principles. I will rule that the man has not sustained 
the burden of proving his attachment.’’ The order was vacated and the 
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ease remanded to the District Court for further proceedings not incon- 
sistent with the opinion of the Circuit Court of Appeals. 

Judge Magruder pointed to the right to appellate review of a denial of 
naturalization, saying that this right ‘‘would be in large measure an empty 
one if the appellate court had necessarily to accept an ultimate finding 
or conclusion of the naturalization court that petitioner had failed to 
sustain the burden of establishing his attachment to the principles of the 
Constitution. Of course the appellate court is not so bound.’’ He added: 


The court has made no finding that the International Workers Order 
is an organization which believes in, advises, advocates or teaches 
the overthrow by force or violence of the government of the United 
States; with such a finding, membership in the organization would be 
an independent ground of ineligibility for naturalization under § 305 
(b) of the Nationality Act. ... In the absence of such a finding, 
to deny naturalization merely because of Stasiukevich’s membership 
in the International Workers Order would be erroneous as in effect 
adding a condition on eligibility to naturalization not found in the 
statute... . A finding that Stasiukevich was a Communist would 
have been clearly erroneous on this record... . 


On the issue whether a petitioner for naturalization is attached 
to the principles of the Constitution, it may be relevant to inquire into 
the character, program, literature and activities of an organization 
with which petitioner has long been actively identified. In determin- 
ing the weight to be attached to such evidence, it is important to bear 
in mind ‘‘that under our traditions beliefs are personal and not a 
matter of mere association, and that men in adhering to a political 
party or other organization notoriously do not subscribe unqualifiedly 
to all of its platforms or asserted principles.’’ Schneiderman v. United 
States .. . 320 U. S. at page 136. . . . Nevertheless, if the organiza- 
tion has conspicuously supported a program and ideology hostile to 
the principles of the Constitution, it may be rational to infer that the 
petitioner shares the major beliefs of the organization to which he 
continues to adhere. The strength of this inference will naturally 
vary greatly with the facts of the particular case. 


In discussing the meaning of ‘‘principles of the Constitution’’ within 
the Nationality Act, Judge Magruder said that ‘‘the courts have generally 
shied off from concrete definition.’’ With respect to Schneiderman v. 
United States, 320 U. S. 118, he said: 


The court did indicate that one might be attached to the principles of 
the Constitution, within the statutory meaning, notwithstanding his 
belief that many changes should be made in it. . . . The phrase goes 
back to the naturalization act of January 29, 1795, 1 Stat. 414. It 
is hardly to be supposed that the members of Congress of that day, 
having so recently completed a successful revolution, conceived that 
the phrase ‘‘the principles of the Constitution’? comprehended only 
one principle, namely, that changes in the basic law must be effectuated 
only by the procedure laid down in Article V. . . . In the absence of 
an authoritative ruling by the Supreme Court on the point, we accept 
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the view expressed by Stone, C. J., dissenting, in the Schneiderman 
ease... that there are principles of the Constitution, within the 
meaning of the Nationality Act, ‘‘and that among them are at least 
the principle of constitutional protection of civil rights and of life, 
liberty and property, the principle of representative government, 
and the principle that constitutional laws are not to be broken down 
by planned disobedience. I assume also that all the principles of the 
Constitution are hostile to dictatorship and minority rule; and that 
it is a principle of our Constitution that change in the organization 
of our government is to be effected by the orderly procedures ordained 
by the Constitution and not by force or fraud.’’ 


Prize courts—jurisdiction—alleged capture by private sailors of co- 
belligerent. 

Y. S. Line Er au. v. 1,689 Tons oF Coat Lytna Asoarp §S. S. WIL- 
HELMINA. 78 F. Supp. 57.* 

U. S. Dist. Ct., W. D. Wash., Oct 7, 1942. Bowen, D. J. 


A Dutch merchant vessel bound for Japan with a Japanese-owned 
cargo of coal heard on Dec. 8, 1941 of the outbreak of war with Japan, and 
thereupon deviated to Alaska. With the approval and assistance of the 
Chinese officers and crew, the Dutch master disposed of part of the coal 
in Alaska and brought the remainder to Seattle. Apparently as a result of 
their failure to receive certain bonuses, the Chinese officers and crew on 
April 7, 1942 filed a libel in the U. S. District Court seeking to condemn 
the coal as prize of war captured by them. The master of the vessel and 
the Government of The Netherlands raised objections to the +urisdiction 
of the court, which were upheld. 

The court held that an American prize court lacked jurisdiction of a 
prize proceeding for condemnation brought by nationals of a co-belligerent, 
inasmuch as no action had been taken by the President under the provisions 
of the Act of August 18, 1942, making American prize courts available for 
adjudication of captures by co-belligerents. The court also stated that the 
facts did not show any intent by the libellants to make a capture of the 
cargo, when they brought the vessel into an American port in order to 
escape the Japanese; and it expressed doubts whether private individuals 
could lawfully effect a capture as prize, unless there were authorization or 
ratification by some government. 


Expatriation—renunciation of citizenship under duress. 
TapAYyasu ABO ET AL. v. CLARK. 77 F. Supp. 806. 
U. 8S. Dist. Ct., N. D. Calif., April 29, 1948. Goodman, D. J. 


Approximately 2,300 native-born American citizens of Japanese ancestry 
brought proceedings in equity to obtain a decree rescinding their respective 


* This case is digested in view of the paucity of recent American prize decisions and 
of the fact that it was not reported until Aug. 9, 1948, although it was decided in 1942. 
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renunciations of American citizenship signed by them in 1945 while in- 
terned at Tule Lake Relocation Center. About 264 of these plaintiffs had 
been ordered deported as enemy aliens; some of these were voluntarily 
released by the Department of Justice and the remainder were released 
on habeas corpus, 76 F'. Supp. 664, this JourNAL, Vol. 42 (1948), p. 722. 
Plaintiffs claimed that their renunciations were void because made under 
duress and coercion of the Government and of pro-Japanese groups in the 
Relocation Center, because the renunciation hearings were conducted 
without due process of law, and because the provision of the law relating 
to renunciation (8 U.S.C.A. §801(i) ) was unconstitutional. 

Declining to pass upon the constitutional question, the court held that 
plaintiffs were entitled to an interlocutory decree canceling their renuncia- 
tions and declaring them citizens ; the Government was given 90 days within 
which to present evidence that any particular plaintiff acted freely and 
voluntarily. Judge Goodman stated that affidavits of both sides showed 
that the renunciations were due to a combination of factors, including 
pressure exerted by two pro-Japanese factions at Tule Lake, parental 
pressure by alien parents on citizen children, fear of community hostility 
upon release and consequent resort to renunciation to assure further de- 
tention, the conviction that they would be deported to Japan in any event 
and that upon arrival in Japan they would be subject to reprisals unless 
they renounced, and ‘‘Mass hysteria, the outgrowth of the combined ex- 
perience of evacuation, loss of home, isolation from outside communication 
and concentration in an enclosed, guarded, overpopulated camp with little 
occupation, inadequate and uncomfortable living accommodations, dreary 
and unhealthful surroundings and climatic conditions.’’ The court added 
that ‘‘such factors, singly or in combination, cast the taint of incompetency 
upon any act of renunciation made under their influence by American 
citizens interned without Constitutional sanction, as were the plaintiffs.’’ 


Nationality—derivative—minor child of divorced mother. 
PETITION OF Donsky. 77 F. Supp. 882. 
U.S. Dist. Ct., S. D. N. Y., May 13, 1948. Hulbert, D. J. 


Naturalization was denied to a child born in Cuba on August 30, 1933, 
on the sole ground that she was already an American citizen. Her father 
was a Cuban national. Her mother was born in 1909 in Florida and moved 
to Cuba with her parents when five years old; she retained her American 
citizenship and made frequent trips to the United States, but remained 
resident in Cuba until 1936. She married a Cuban national in 1932. 
After obtaining a divorce and custody of the child in 1936, she came to 
the United States with the child. 

The court held the child to have acquired American citizenship upon 
the termination of her parents’ marriage and her coming to the United 
States with her mother. The Act of April 14, 1802, Rev. Stat. § 2172, 
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which remained in force until the Nationality Act of 1940 became effective 
January 13, 1941, was held to confer citizenship upon the child. That 
Act provided: ‘‘The children of persons who have been duly naturalized 
under any law of the United States, . . . being under the age of twenty- 
one years at the time of the naturalization of their parents, shall, if dwelling 
in the United States, be considered as citizens thereof.’’ Although the 
mother did not lose American citizenship by marriage to the Cuban in 
1932, the termination of the marriage and return to the United States in 
1936 was treated as a ‘‘resumption’”’ of citizenship (on the authority of the 
Attorney General’s opinion in the case of Fernando Jorge Coll, 37 Op. 
Atty. Gen. 90), and such ‘‘resumption’’ was regarded as equivalent to 
‘‘naturalization’’ of the mother (either ‘‘resumption’’ or ‘‘naturalization’’ 
of the parent being sufficient to confer citizenship on the minor child 
under the law of 1907, here inapplicable because of failure to meet resi- 
dence requirements). The court held that though the 1802 Act spoke of 
‘*parents,’’ naturalization of the mother alone would suffice if the father 
were dead or if the parents were divorced and the child living with the 
mother. Petition of Black, 64 F. Supp. 518 (D. Minn., 1945) was cited 
as supporting this decision. 


Enemy aliens—agent of enemy government. 
SartTHou v. CuaRK. 78 F. Supp. 139. 
U. S. Dist. Ct., S. D. Calif., June 2, 1948. McCormick, D. J. 


The executor of von Neindorff, who died in Germany in 1944 after some 
time in a Nazi concentration camp, sued under Section 9 of the Trading 
with the Enemy Act for the return of property in California belonging 
to the deceased, which had been vested by the Alien Property Custodian 
in 1943 and 1944. Von Neindorff was born in Switzerland of German 
parents in 1870, was naturalized in the United States in 1896, went to 
Germany with his wife in 1939, returned to the United States for six 
months in 1940, registered as a voter in California, and went back to 
Germany in October, 1940. From the fall of 1940 until after the entry 
of the United States into the war in December, 1941, he engaged in counter- 
espionage work for the German Government. In July, 1942, he was made 
a prisoner for offenses against the German Government. 

Judgment was given for the defendant Attorney General as successor 
to the Alien Property Custodian. Under the Act, property was not to be 
returned to one who was an ‘‘enemy”’ or ‘‘ally of enemy.’’ The court 
held that von Neindorff was not ‘‘resident within enemy territory’’ as that 
term was used in defining ‘‘enemy,’’ such residence being ‘‘something dif- 
ferent from and more than living within the specified areas. It is rather 
indicative of a settled and permanent place of abode, volitionally acquired 
and voluntarily assumed. It is a habitation having domiciliary proper- 
ties.’’ The court held that von Neindorff had not changed his domicile 
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from California. However, the court found him to be an ‘‘enemy’’ on the 
ground that he had been an agent of the German Government on and after 
December 11, 1941, when war broke out between the United States and 
Germany. 


Treaty—effect as local law after termination—alien land laws. 
PALERMO v. STOCKTON THEATRES, INc. 195 P. (2d) 1. 
Supreme Court of California, June 15, 1948. Schauer, J. 


Plaintiff’s predecessor in interest leased land to defendant’s predecessors 
in 1930, for commercial purposes, for a 10-year term, and in 1934 gave a 
right to renew for 10 years past the original period. The lessees were 
Japanese nationals, who formed defendant corporation and in 1935 trans- 
ferred the lease to it with the consent of plaintiff’s predecessor. At the 
time the lease was executed, neither the individual lessees nor the corpora- 
tion would have been permitted to hold the land, under the Alien Land 
Law of California, save for an exception allowing it ‘‘in the maner and to 
the extent, and for the purposes prescribed by any treaty now existing 
between the government of the United States and the nation or country of 
which such’’ alien or member or stockholder ‘‘is a citizen or subject, and 
not otherwise.’’ The treaty of April 5, 1911, between the United States 
and Japan gave the right to lease land for commercial purposes. After 
this treaty was terminated in 1940, the defendant elected to exercise its 
option for a ten-year renewal of the lease, which was executed September 
13, 1940. In 1944 plaintiff sued to obtain a declaratory judgment adjudg- 
ing the lease void because in violation of the California Alien Land Law. 
The trial court gave judgment for plaintiff, and the District Court of 
Appeal reversed the judgment. The Supreme Court followed the District 
Court of Appeal, and adopted the latter’s opinion as in large part its own. 

The court held that the provision of the Alien Land Law resulted in the 
incorporation of the Japanese treaty as it stood at the time, and that 
termination of the treaty did not affect the situation. The court added 
that since it had concluded that ‘‘abrogation of the treaty had no effect 
on the provisions of the Alien Land Act,’’ the 1940 lease was valid irrespec- 
tive of abrogation. It was therefore unnecessary ‘‘to consider what effect 
on vested or contingent rights the repeal or annulment of those provisions 
would have had.’’ 

Justices Gibson, Carter and Traynor, concurring, were further of the 
opinion that the California Alien Land Act was unconstitutional, saying 
in part: 

If the state could prohibit aliens ineligible to citizenship from owning 
or leasing real property it would thereby effectively prevent such 
persons from conducting ordinary industrial or business enterprises. 
Such a discrimination, if valid, would confine the alien’s right to en- 


gage in an ordinary means of earning a livelihood to serving as an 
employee or servant of a citizen or of a foreign national permitted to 
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own or lease real property or of corporations owned by a majority of 
such citizens or nationals. The effect of such legislation is to impose 
upon the alien ineligible to citizenship an economic status inferior to all 
others earning a living in the state. Such a discrimination cannot be 
sustained under the Fourteenth Amendment to the Constitution of the 
United States. 


Immunities—school for foreign consulate. 
Bulss v. NIcoLAEFF. 79 N. Y. 8. (2d) 63. 
New York, Appellate Division, 1st Dept., May 6, 1948. Eder, J. 


Plaintiff in 1940 leased premises to defendant for use as a school for 
children of Soviet officials in New York. Although only the defendant 
signed the lease and there was no reference to the Soviet Consul General 
therein, there was a separate guarantee by the Soviet Consul General that 
rent would be paid. Plaintiff’s action against defendant to recover the 
premises was dismissed by the Municipal Court, Borough of Manhattan, 
on the ground that a State court had no jurisdiction of suits against a for- 
eign consul. The Appellate Division reversed and ordered a new trial, 
holding that the suit was not against the Consul. It added that: 


Just what ‘‘official’’ status the tenant occupied is not disclosed; it is 
a mere conclusory allegation; but assuming, arguendo, the tenant 
occupied a post as an official of the Soviet government, it does not fol- 
low that he thereby became ‘‘entitled’’ to the privileges of sovereign 
immunity from suit. Not every official of a foreign government en- 
joys such immunity or privilege; only those officials enjoy immunity 
or privileges as come within the categories mentioned in the Constitu- 
tion, or the Judicial Code, or treaty, or by express recognition by our 
Government. 


The court continued: 


There has been neither appearance nor answer here by the Soviet 
Consul General, and he has not made any claim of immunity or privi- 
lege, nor has he raised any objection to the jurisdiction of the court 
below. . . 

The mere signing of the guarantee by the Soviet Consul General does 
not make him a party to the lease, or give him any interest therein or 
give him any interest in the demised premises, nor did the fact that 
his checks were used to pay the rent. 

The premises were utilized by the tenant Nicolaeff, as a school, and 
while used to educate the children of Soviet officials, it was in no sense 
used by the Soviet Consul General in the administration of his office, 
as such. 


States—position of American Indian nation. 
ANDREWS v. STATE. 79 N. Y.S. (2d) 479. 
New York Court of Claims, May 19, 1948. Gorman, J. 
In dismissing a claim to certain lands brought by a member of the Onon- 
daga Nation of Indians, the court discussed the earlier status of the Onon- 
daga Indians and of the Six Nations which comprised the Iroquois Con- 
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federacy. In connection with their political organization, in the 17th 
and 18th centuries, Judge Gorman said: ‘‘Their stubborn resistance ulti- 
mately secured recognition of their claims to independence and territorial 
rights from France and England. They were recognized in most places 
as sovereign allies of the crown and were primarily instrumental in ex- 
eluding their territory from French occupation. They never acknowledged 
dependency to the provincial government [of New York].’’ 
He added: 


It may be that these Indians were wards of this State at the time it 
became an independent sovereignty on the adoption of the Declaration 
of Independence and as successor to the British Crown before the 
adoption of the Constitution, but by . . . the Constitution, Congress 
was expressly authorized to regulate commerce of the Indian tribes 
and ‘‘long continued legislative and executive usage and an unbroken 
current of judicial decisions have attributed to the United States as 
a superior and civilized nation the power and the duty of exercising 
a fostering care and protection over all dependent Indian communities 
within its borders, whether within its original territory or territories 
subsequently acquired, and whether within or without the limits of a 
state.’”’ United States v. Sandoval, 231 U. S. 28, 46. . . . The nature 
of this relationship between the United States and these Indians is that 
of guardian and ward .. . , and this jurisdiction is paramount and ex- 
clusive. 


On a related point the court added: 


The Citizenship Act of June 2, 1924... and the Nationality Act 
of 1940, § 201 . . . , conferring citizenship on Indians, have been held 
not unconstitutional as to the Six Nations, notwithstanding that the 
relation of these tribes to the United States may have been that of an 
independent nation by virtue of treaties between the signatories and 
that the above Acts may have been at variance with the treaty status 
of the Six Nations. Ex parte Green, 2 Cir., 123 F. 2d 862, certiorari 
denied Green v. McLaren, 316 U. S. 668. . . . In the above case the 
Court followed the general proposition that a domestic law conflicting 
with an earlier treaty must be honored by domestic courts. 


The court pointed out that the Nationality Act of 1940 specified that the 
granting of citizenship to Indians should not impair rights to tribal or other 
property. 


Diplomatic immunity—archives—plotting against receiving state. 
Rose v. THE Kine. [1947] 3D. L. R. 618. 
Quebec, Court of King’s Bench, Appeal Side, Nov. 20, 1946. 


In dismissing an appeal from the conviction of a member of the Canadian 
Parliament for conspiracy to commit offenses against the Official Secrets 
Act, 1939, in connection with the supplying of information to Soviet agents 
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in Canada, the court dealt at length with defendant’s objection that docu- 
ments taken from the Soviet Embassy by an embassy employee could not 
properly be used in evidence against him. The defendant claimed no 
diplomatic status, and neither the former employee nor the Soviet Embassy 
claimed immunity with respect to the documents. The documents came 
from the office of the military attaché, which office was alleged to have been 
the center of the espionage. Judge Bissonnette said in part: 


This privilege of inviolability is very extensive. It protects even 
the person of the ambassador, his personnel, his dwelling and his docu- 
ments and archives, including his correspondence. ... modern pub- 
lic international law rejects the theory of extraterritoriality and pre- 
fers rather the necessity of recognizing a full dignity in the State 
which delegates an ambassador. . 

The fundamental principle of inviolability is the liberty of action 
and of word, necessary and indispensable to a public minister. It is 
therefore a necessary consequence of the fundamental right of inde- 
pendence, of sovereignty, and of mutual respect of States. ... 

If the public minister indulges in doings contrary to the dignity of 
the Sovereign and the safety of the State which has received him and 
thereby abuses his immunity, can he nevertheless claim the privilege 
of immunity ? 

. . . If one understands, in such particular case, that the diplomatic 
agent would be deprived of his immunity in the sense that he would 
become subject to the authority and control of the civil and criminal 
jurisdictions of the State which he just offended, it must be recognized 
that this privilege subsists nevertheless and that this agent must escape 
from the judicial power. 

On the other-hand, if one understands that the privilege of immunity 
becomes illusory because the executive power, in whom the exercise of 
the external sovereignty of the State reposes, has the right and the 
duty to take every means of prevention against such agent, as well as 
to apply all measures of repression in order to render reprehensible 
acts of a diplomat who violates his mandate inefficacious, it must be 
said that such immunity would cease to exist... . 

For practical purposes, it is recognized in the present state of in- 
ternational law, especially since the war of 1914-1918, that if a diplo- 
matic corps conspires against the State to which it is accredited, or- 
ganizes espionage or sabotage, or is guilty of real acts of war against 
the State, the offended Government has the right immediately to take 
every repressive measure, any initiative which may annihilate or de- 
stroy the acts of disloyalty endangering the public as a result of the 
abuse of office of such Embassy. And these measures of repression 
or protection could go as far as expelling the ambassador, or putting 
his mansion, his documents and archives under a sort of seal. If 
there is error or abuse of authority on the part of the State which 
takes such initiative, everything must be governed or explained 
through the ordinary diplomatic channels... . 

International law creates a presumption of law that documents 
coming from an Embassy have a diplomatic character and that every 
Court of Justice must refuse to acknowledge jurisdiction or competence 
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in regard to them. But can this presumption be avoided, rebutted 
or destroyed? If the acts committed by the diplomatic corps were 
contrary to the legislation of the country to which it is accredited and 
if, a fortiori, they had the immediate purpose of putting the safety 
of the State in peril, there is no longer any freedom of the dwelling 
or of the documents, chattels, effects or armaments which may be found 
there. ... 

The first duty of a diplomatic agent is to respect the security of the 
State. The diplomatic agent and his personnel cannot be summoned 
to Court, but any measure to prevent them from injuring it can be 
taken: surrounding and closing in upon the Embassy, requiring the 
turning over to the authorities of any guilty person who seeks asylum, 
seizing and arresting any courier, documents, plans, photographs, 
reports, ete., the moment the State is certain that its safety is in peril. 
Without stressing it unduly, I point out that this competence to repress 
the abuses of a diplomatic agent reposes exclusively in the executive 
power. If immunity is not admitted by the executive, any discussion 
becomes purely academic. 

If documents seized are then turned over to a Court of Justice for 
the prosecution of a crime committed by one of the citizens of the 
country, the Courts cannot give effect to immunity, cannot counteract 
the decision of the executive of the country, cannot exercise competence 
in a field, upon a matter exclusively governed by the rule of external 
sovereignty, that is to say, from the absolute and exclusive authority 
- the State to condition and determine its own relations with other 

tates.? 


Recognition—foreign decrees—proof of foreign law. 

A/S Tauurnna LAEVAUHISUS ET AL. v. ESTONIAN STATE S. S. LINE ET 
AL. 80 Lloyd’s List L. R. 99. 

England, Court of Appeal, Dec. 9, 1946. 


The Estonian steamship Vapper was sunk on July 6, 1940, by an Italian 
submarine off England. The Estonian owners had war-risk insurance 
with an English firm, which was ready to pay, but before the claim was 
adjusted, Estonia was occupied by the Soviet forces, an Estonian Soviet 
Government came into power, and Estonia entered the Soviet Union. The 
underwriters paid the insurance moneys into court in interpleader proceed- 
ings, which took place between the former owners and the Estonian State 
S. S. Lines, which claimed as an agent of the Soviet Government of 
Estonia by reason of nationalization decrees issued after that government 
came into power. In response to an inquiry by the trial court, the British 
Foreign Office answered that the British Government recognize ‘‘the 
Government of the Estonian Soviet Socialist Republic to be the de facto 
Government of Estonia, but do not recognize it as the de jure Government 
of Estonia’’; that Estonia has de facto entered the Soviet Union but that 
this is not recognized de jure; and that the Republic of Estonia as consti- 


1 Followed by the Ontario Court of Appeal in Rex v. Lunan, [1947] 3 D. L. R. 710, 
(Feb. 28, 1947). 
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tuted prior to June 1940 ‘‘has ceased de facto to have any effective ex- 
istence.’’ At the trial the former owners introduced evidence of the 
former Estonian law and of the illegality under that law of the purported 
nationalization, but there was no evidence introduced as to the applicable 
Soviet law of Estonia or of the Soviet Union. The Court of Appeal 
affirmed the decision of the trial court that the former owners were en- 
titled to the sum paid into court. 

The court treated foreign law as a ‘‘fact’’ which required sufficient proof, 
and held that this was lacking as to any Soviet Estonian law depriving the 
former owners of their property rights to the insurance moneys, which be- 
came due prior to the revolution in Estonia. Lord Justice Scott said, in 
part: 


The illegality of the various legislative steps taken under Russian 
domination, as judged by the criterion of the law and constitution of 


old Estonia ..., would, of course, have become immaterial] if the 
Russian legislation had been proved. . . . 
. .. In view of the answers of the Foreign Office ... , if either 


Soviet Russia [Estonia?] or the Union of Soviet Socialist Republics 
had by legislation (effectively proved in the Court below) divested the 
respondents of their rights to the insurance moneys and vested them 
in the appellant company, the property would have passed, unless the 
fact that the choses in action in respect of which the underwriters ad- 
mitted liability were outside the territorial jurisdiction of Estonia or 
Russia would have prevented the property passing, or deprived the 
Courts here of jurisdiction so to hold, either for that reason, or because 
the legislation was penal in character. 


Lord Justice Tucker said with respect to the view that the new Estonian 
legislation was invalid because not in compliance with the old Estonian 
constitution: ‘‘In view of the de facto recognition of the Estonian Gov- 
ernment, which I think on the evidence must be regarded as having 
retroactive effect at least to July 21, 1940, this objection cannot prevail.’’ 
He agreed, however, that there was before the court none of the necessary 
evidence as to ‘‘the exposition, interpretation or adjudication of these 
decrees under the new regime after the overthrow of the former constitu- 
tion.’’ 


States—sovereignty of Canada. 

ATTORNEY GENERAL OF ONTARIO v. ATTORNEY GENERAL OF CANADA. 
[1947] 1 All Eng. L. R. 137. . 

Privy Council, Jan. 13, 1947. Lord Jowitt. 


The Privy Council held that in view of the Statute of Westminster, 1931, 
the Parliament of Canada would have the power to pass a bill which had 
been introduced, which would give the ‘‘exclusive ultimate appellate civil 
and criminal jurisdiction within and for Canada”’ to the Supreme Court of 
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Canada, thus putting an end to the possibility of appeals from Canada to 
the Privy Council. The court said, in part: 


Giving full weight to the circumstances of the union and to the de- 
termination shown by the provinces as late as the imperial conferences 
which led to the Statute of Westminster that their rights should be 
unimpaired, nevertheless it appears to their Lordships that it is not 
consistent with the political conception which is embodied in the British 
Commonwealth of Nations that one member of that Commonwealth 
should be precluded from setting up, if it so desires, a supreme court 
of appeal having a jurisdiction both ultimate and exclusive of any 
other member. . 


Prize law—bringing to port for examination. 
THE Mim. [1947] 2 All Eng. L. R. 476. 
England, Probate, Divorce and Adm. Div., July 31, 1947. Hodson, J. 


The Norwegian vessel Mim, bound from Australia with a cargo of wheat 
in bulk for Norwegian ports, was stopped on October 31, 1939, northwest of 
the Faroe Islands, boarded, and ordered by the boarding officer to go to 
the British port of Kirkwall for better examination. On the way she ran 
aground and became a total loss. The Norwegian owners brought a claim 
for damages, based upon the allegedly improper seizure or capture of 
The Mim. In dismissing the claim, the court said in part: 


The plaintiffs seek to draw distinction between the right of visit and 
search and the right of examination. It is not disputed that, accord- 
ing to modern practice, it is recognised that examination cannot take 
place at sea and that ships can properly be taken into port for that 
purpose, but it is argued that visit and search are not co-extensive, 
that visit may be right but search may not. It is said that the ship’s 
papers were in order, and that, in fact, there was no suspicion, and 
that, therefore, from the moment when the boarding officer was satis- 
fied, the ship ought to have been permitted to continue her voyage. 


In the absence of reasonable suspicion the ship must be allowed to 
proceed. If she is detained, e.g., by mistake, . . . or if she is detained 
for some ulterior reason unconnected with search, the Crown cannot 
rely on the belligerent right of visit and search as an answer to the 
plaintiffs’ claim. The evidence of the boarding officer in the present 
case was that there was no examination of the hold, for that could not 
be done at sea. No question of mistake arises. It cannot be said 
that there was any ulterior object in sending her to Kirkwall. The 
purpose on the evidence can only have been that she might be ex- 
amined. The charter party had a wide range of ports of discharge, in- 
eluding Hamburg. ... The boarding officer found a neutral ship 
which admittedly had come farther north than her usual course to 
Norway to avoid being stopped. She had a cargo of grain on board 
which could not be examined at sea. He could hardly in those cir- 
cumstances be satisfied, even if the papers which he had seen appeared 
to be in order. . . . In my judgment, such reasonable suspicion existed 
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as to justify the action taken. If in such a case a ship could not law- 
fully be sent to a convenient port for examination, the belligerent right 
of visit and search would be of little value. 


Jurisdiction—vessel on high seas—enforcement of deportation order. 

Rex v. SECRETARY OF STATE FoR Foreign Arrairs. [1947] 2 All 
Eng. L. R. 550. 

England, Vacation Court, Aug. 29, 1947. Jenkins, J. 


Habeas corpus was sought on behalf of a party of Jewish persons who 
had sought to enter Palestine illegally on a vessel which was intercepted 
by a British Government vessel off Palestine and escorted into Palestine 
waters. They were ordered deported by the Palestine authorities, and 
returned on three British vessels to the south of France. When they 
refused to land there, despite permission from the French authorities, 
they were told they would be taken to Hamburg, and were en route when 
the writ was sought, on the ground that detention became illegal when they 
had passed outside the territorial jurisdiction of Palestine. 

Habeas corpus was denied, the court holding that there was proper 
authority to order the deportation and that this included conveyance of 
the deported person to his destination. Regina v. Lesley, Bell C. C. 220 
(1860), was distinguished, on the ground that there ‘‘The captain of the 
ship undertook for reward to remove the people in question, but here the 
masters of the vessels were acting in pursuance of the deportation order. 
There could be no ground for suggesting that the bargain made by the 
Chilean Government in R. v. Lesley has any extraterritorial effect, but it 
does not follow that the deportation order has no extraterritorial effect.’’ 
Following Attorney-General for Canada v. Cain, [1906] A.C. 542, the 
court held that the effect of the deportation order ‘‘continued in force so 
far as was necessary to place the deportee on the soil of some other 
country.’’ 


Armistice—unconditional surrender of Germany construed as. 
Re Orcuarp. [1948] 1 All Eng. L. R. 208. 
England, Chancery Division, Jan. 16, 1948. Vaisey, J. 


In her will dated November 23, 1940, a testatrix who died September 
6, 1945, made certain provisions ‘‘in the event of an armistice having been 
concluded between Great Britain and Germany in the present war before 
the date of my death.’’ The court declared that within the meaning of 
the will there had been such an ‘‘armistice’’ in the unconditional surrender 
of Germany, which took place before testatrix’s death. Judge Vaisey said, 
in part: 

I am informed that, in the view of the War Office, no armistice was 


concluded between Great Britain and Germany. Germany surrendered 
unconditionally, and the date of various instruments of surrender 
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signed by the Allies and the Germans extended from a date in April 
to a date in May. There were, apparently, seven such instruments 
relating to various fields of war in different parts of Europe, and all 
were dated before the death of the testatrix. 

If the word ‘‘armistice’’ is used in contradistinction to ‘‘surrender,’’ 
of course, no armistice was concluded between Great Britain and 
Germany, but it seems to me that an unconditional surrender results 
in an armistice if it is accepted by the nation to whom it is tendered. 
I place no reliance on the fact that there were terms of surrender 
signed by both sides. .. . where I find a cessation of active hostilities 
for an indefinite time and in such circumstances as gave rise to a 
general expectation that they would not be resumed, a cessation that 
was intended and expected to be the preliminary to the permanent 
laying down of arms, it seems to me that there was an armistice in the 
sense in which the testatrix used the word. 


Nationality—law governing—refusal to accept Nazi denationalizing 
decree. 

LOWENTHAL v. ATTORNEY-GENERAL. [1948] 1 All Eng. L. R. 295. 

England, Chancery Division, Jan. 29, 1948. Romer, J. 


Plaintiffs, Jews of German origin, who came to England in 1933 and 
1934, obtained permits to reside permanently in England, applied for 
naturalization in 1938 and 1939, and were naturalized as British subjects 
in 1946, sought declarations that since the German decree of November 25, 
1941 they had been stateless persons. This was in order to obtain the 
benefit of certain patent legislation extending British patents, which was 
not available to persons who were subjects of the enemy state. Plaintiffs 
claimed that (1) British courts recognize the status of statelessness, (2) 
the nationality of a foreigner must be determined by the municipal law 
of the country to which he belongs or is alleged to belong, and (3) by the 
municipal law of Germany plaintiffs had ceased to be German. The 
German decree of November 25, 1941 deprived of German nationality all 
Jews residing outside Germany, and expropriated their property. 

The court held against plaintiffs’ request, finding them still to be German 
nationals until they became naturalized as British subjects, following 
Rex v. Home Secretary, Ex parte L., [1945] K. B. 7. The court said: 
‘it would be a curious anomaly if, by reason of foreign legislation, an 
individual were, on grounds of enemy status, to be subject to some dis- 
qualifications affecting enemy aliens here but concurrently free from 
others’’; and that ‘‘it is a reasonable conception that such disqualifications 
should be removed, if they are removed at all, by the Parliament of this 
country, and not by the government of a foreign state, and a fortiori a 
foreign hostile state.’? The court accepted the argument of the Attorney 
General that it would be contrary to public policy to recognize the power 
of a foreign state to relieve its nationals in time of war from disabilities 
attaching to them in England under English law. The court refrained 
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from expressing an opinion upon the further contention that the German 
decree, viewed as a whole, was of a penal character and therefore would 
not be recognized in so far as its operation was sought to be extended to 
England. 


Prize law—enemy character—flag rather than ultimate control. 

THe Unitas. [1948] 1 All Eng. L. R. 421. 

England, Probate, Divorce and Admiralty Division, Feb. 20, 1948. 
Lord Merriman, P. 


The court condemned as prize a whaling factory ship captured by in- 
vading Allied forces in a German port in June, 1945. The ship was reg- 
istered as a German ship and flew the German flag. It was claimed, how- 
ever, by two Dutch companies which, through their Dutch subsidiaries, 
were the sole stockholders in a German company controlled from Rotter- 
dam. These Dutch companies had extensive interests in Germany, and 
in order to get something out of them, arranged in 1936 for the construc- 
tion in Germany of a German whaling fleet. The ship in question was 
built in Germany for the German subsidiary, and chartered by it to another 
German company in which it had less than 50 per cent interest. After 
the outbreak of war in 1939 and while The Netherlands remained neutral, 
the claimant Dutch companies did nothing to dissociate themselves from 
the activities of their subsidiaries in Germany. The claimants’ chief 
arguments were that the ship was placed under German flag under duress, 
because it was built only as a result of pressure by the German Government, 
and that under the principles of Daimler Co., Ltd. v. Continental Tyre & 
Rubber Co., [1916] 2 A. C. 307, the court should look behind the German 
ownership of the ship to the ‘‘whole and sole ownership’’ of the vessel ‘‘in 
every real and business sense’’ in the Dutch claimants. 

The court held that in English law duress of goods, as contrasted with 
duress of person, did not avoid a contract, and even assuming that in prize 
law duress of goods would suffice, yet none was proved. The general rule 
was that the character of a ship is determined by her flag, and here there 
was nothing to take the case out of that general rule. On the second point, 
Lord Merriman said in part: ‘‘In my opinion, there is no authority for 
applying the principle of the Daimler case in favour of claimants in prize, 
though it is clearly applicable in favour of the Crown: The Glenroy 
({1945] A. C. 137). Moreover, it seems to me that it would be contrary 
to settled principle to do so.’’ An additional ground for deeming the 
ship to be of enemy character was that the Dutch claimants had a ‘‘house 
of trade’’ in enemy territory, and had not dissociated themselves from it 
after the outbreak of war. 
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Jurisdiction—high seas offshore—vessel without flag—Palestine im- 
migration. 

MoLvaNn v. ATTORNEY GENERAL FOR PALESTINE. 81 Lloyd’s List L. R. 
277. 

Privy Council, April 20, 1948. Lord Simonds. 


Pursuant to the British Mandate for Palestine and Orders in Council, 
the High Commissioner for Palestine issued in 1941 and 1945 regulations 
with respect to control of immigration into Palestine, which provided that 
persons abetting illegal immigration should be punished and the vessel or 
other means of conveyance used for the purpose should be forfeited. The 
Asya was a Turkish vessel owned by a person who was not a British or 
Palestinian national. When sighted by a British destroyer on March 27, 
1946, about 100 miles off Palestine on the high seas, she flew no flag, but 
hoisted the Turkish flag. A boarding party from the destroyer went 
aboard, and The Asya hoisted the Zionist flag. Charts on board indicated 
that The Asya had come from France and was bound for a point near 
Tel-Aviv; though a freighter with no passenger accommodations except 
bunks fitted in the hold, she had 733 persons on board, none of whom had 
passports, travel documents or visas to enter Palestine. The boarding 
party brought The Asya to Haifa, escorted by the destroyer. On arrival, 
police and immigration authorities took the passengers ashore to a detention 
camp. On application of the Attorney General for Palestine, the vessel was 
held forfeited, and the Supreme Court of Palestine dismissed an appeal. 
On appeal to the Privy Council, counsel for the owner contended that the 
seizure of the vessel was contrary to international law, that the ordinance 
was repugnant to the Mandate, and that the ordinance did not apply to a 
non-Palestinian owner of a vessel which was not Palestinian. 

In denying the appeal, Lord Simonds said for the Privy Council: 


If the terms of the Mandate required the Mandatory Power to facilitate 
Jewish immigration into Palestine under any conditions and at any 
cost to other interests, that contention might be maintainable. But 
the Mandate does not do so. On the contrary, the facilitation of 
Jewish immigration is expressly made subject to the term that the 
Administration shall ensure that the rights and position of other sec- 
tions of the population are not prejudiced and to the further term 
that the immigration shall be under suitable conditions. Their Lord- 
ships see no reason to suppose that the Immigration Ordinance (which 
is general in its application to persons of any nation and any creed) 
departs in the smallest degree from the terms of the Mandate or is in 
any measure repugnant to or inconsistent with its provisions. 


The Privy Council found that the ordinance extended to persons and 
vessels regardless of their nationalities. Lord Simonds continued: 


The Asya carrying unlawful immigrants was, whether voluntarily or 
not, in Palestinian territorial waters. The unlawful immigration was 
an offence under the Ordinance, and the owner, the appellant, is 
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deemed to have abetted that offence unless he can escape under one 
or other of the sub-clauses. ... This he has not done. Therefore 
under Sect. 12 (3) (iii) (a) the Asya is forfeited to the Government 
of Palestine, and the Court must confirm the forfeiture unless the 
appellant can show cause against it. 

It is to be noted . . . that the issue would be precisely the same if 
the Asya had been sighted, boarded and directed to port while hover- 
ing immediately outside the territorial waters of Palestine with a view 
to making an illegal landing of her passengers under cover of dark- 

The argument of the appellant has assumed that the Ordinance is 
to be read as if it authorized seizure of the Asya on the high seas... . 
It would appear that this assumption has been rejected in the Courts 
of Palestine, and, as their Lordships think, rightly. But inasmuch as 
the matter has been debated before them with so much reference to 
authority, they think it right to say that in their opinion the Ordinance 
is not open to challenge on the grounds that it offends against any 
established principle of international law, even upon the assumption 
that it directly authorized, in the circumstances in which those acts 
were done, the seizure of the Asya on the high seas and her compulsory 
direction to a Palestinian port. The appellant cannot succeed in this 
plea unless he invokes a doctrine which is, in the words of Lord 
Alverstone, C. J., in West Rand Central Gold Mining Company v. Rez, 
[1905] 2 K. B. 391, at p. 407, ‘‘one really accepted as binding between 
nations.”’ 

To satisfy this test the appellant has invoked the doctrine which is 
ealled ‘‘the freedom of the open sea,’’ alleging that under the shield 
of that doctrine the Asya was entitled, whatever her mission might be, 
to sail the open sea off the coast of Palestine. Their Lordships cannot 
assent to the proposition that any such right, unqualified by place or 
circumstance, is established by international law. There is room for 
much discussion within what limits a State may for the purpose of 
enforcing its revenue or police or sanitary law claim to exercise juris- 
diction on the sea outside its territorial waters. It has not been estab- 
lished that such a general agreement exists on this subject as to satisfy 
the test laid down by Lord Alverstone, but, even if it had been, it is 
far from clear that it would be applicable to the case of a Mandatory 
Power carrying out a common policy, the execution of which had been 
entrusted to it by other Powers. Their Lordships could not in any 
event conclude that any principle of international law had been vio- 
lated. 

But it further appears to them that in the circumstances of the pres- 
ent case a discussion of the problem is somewhat academic. For the 
freedom of the open sea, whatever those words may connote, is a free- 
dom of ships which fly and are entitled to fly the flag of a State which 
is within the comity of nations. The Asya did not satisfy these ele- 
mentary conditions. No question of comity nor of any breach of 
international law can arise if there is no State under whose flag the 
vessel sails... . 

Having no usual ship’s papers which would serve to identify her, 
flying the Turkish flag, to which there was no evidence she had a right, 
hauling it down on the arrival of a boarding party and later hoisting 
a flag which was not the flag of any State in being, the Asya could not 
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claim the protection of any State, nor could any State claim that any 
principle of international law was broken by her seizure. 


As for the contention that the ordinance was invalid in purporting to 
penalize persons who were not Palestinian nationals nor resident in Pales- 
tine, Lord Simonds said: 


The offence itself can only take place in Palestinian territory, for it 
consists in the unlawful entry into that territory. But it can be 
abetted by, and can hardly take place without the abetment of, those 
who are outside the territory. .. . Particularly the offence can hardly 
take place without the abetment of the master, owner or agent of the 
offending vessel, whose actual complicity, while they are outside the 
jurisdiction, may not easily be susceptible of proof. Therefore such 
persons are by the terms of the Ordinance ‘‘deemed’’ to have been 
guilty of abetment and the vessel is liable to forfeiture. The question 
then is whether there is any principle of international law which is 
violated by an Ordinance which, in the circumstances in which this 
Ordinance was passed, penalizes persons of whatever nationality, and 
wherever resident, who abet or are deemed to abet an offence against 
its laws. It is to be observed that, so far as their own persons are 
concerned, they cannot be punished so long as they remain outside 
the jurisdiction. The question therefore narrows down to this, whether 
they may be penalized by the forfeiture of their property which is 
within the jurisdiction. Their Lordships have not been referred to 
any decision nor to any textbook of authority which suggests that 
the enactment by a State of a penalty so expedient, if not essential, 
for the purpose of preventing an unlawful invasion of its territory, 
is contrary to any established principle of international law. 

even if any principle of general acceptation could be found which 
appeared to cover the case it would still . . . remain to be considered 
whether an exception must not be made in the case of a Mandatory 
Power enforcing by action which seems to it essential, the policy 
which the principal Allied Powers entrusted to its charge. 


War—contracts—between persons in enemy-occupied territory. 
BoIssEVAIN v. WEIL. [1948] 1 All Eng. L. R. 893. 
England, King’s Bench Division, Apr. 23, 1948. Croom-Johnson, J. 


While both parties were, because of war conditions, involuntarily resi- 
dent in Monaco in 1944, plaintiff, a Dutch banker domiciled in The Nether- 
lands, lent defendant, a British subject ordinarily resident in Monaco, a 
sum of money to be repaid after an armistice or when the law permitted. 
When defendant failed to repay, plaintiff brought an action, which was met 
with the defense that the transaction was unlawful (in the eyes of a British 
court) because it was ‘‘trading with the enemy.’’ The court gave judg- 
ment for plaintiff, holding the contract enforceable under the laws of 
Monaco and not illegal under English common law or the Trading with the 
Enemy Act. There was some doubt as to whether Monaco was, strictly 
speaking, ‘‘enemy-occupied’’ territory in 1944; even if it were, the court 
said no rule of law prevented ‘‘a British subject involuntarily in an enemy 
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occupied country from lawfully making a contract of the nature made here 
with some one not an enemy.’’ The court expressed the view that neither 
of these parties wished to help the enemy; and added that with respect to 
contracts with the enemy, ‘‘performance would be illegal only in so far as 
it afforded assistance to the enemy during the war, and that it is no ob- 
jection to the contract that it may profit the enemy after peace is restored.”’ 


CASES NOT SEPARATELY DIGESTED: 
Aliens—deportation. 
Ex parte Eng, 77 F. Supp. 74 (N. D. Calif., March 16, 1948). 
Eisler v. Clark, 77 F. Supp. 610 (D. C., Dist. Col. undated). 
United States ex rel. Zabadlija v. Garfinkel, 77 F. Supp. 751 (W. D. 
Pa., May 15, 1948). 
Ex parte Fong Goey Jow, [1948] 1 D. L. R. 817 (Sup. Ct. Canada, Dec. 
22, 1947). 
de Marigny v. Langlais, [1948] 2 D. L. R. 801 (Sup. Ct. Canada, April 
7, 1948). 


Aliens—miscellaneous. 


United States v. Evans, 333 U. 8S. 483, 92 L. Ed. 585 (U.S. Sup. Ct., 
March 15, 1948). 

United States v. The F. V. Hill, 78 F. Supp. 67 (S. D. Fla., Dee. 5, 
1947). 

In re Giordano’s Estate, 193 P. (2d) 771 (Cal. App., May 21, 1948). 

Garcia v. State, 210 S. W. (2d) 574 (Tex. Cr. App., Jan. 21, 1948). 


Enemy aliens—removal. 
Ahrens v. Clark, 335 U. 8. 188 (U.S. Sup. Ct., June 21, 1948). 
United States ex rel. Fitterer v. Watkins, 77 F. Supp. 175 (S. D.N. Y., 
March 16, 1948). 
Cooperative Committee on Japanese Canadians v. Attorney General of 
Canada, 176 Law Times Rep. 547 (Privy Council, Dee. 2, 1946). 


Exchange control regulations of foreign country—Bretton Woods Agree- 
ments. 
Frankman v. Anglo-Prague Credit Bank, [1948] 1 All Eng. L. R. 337 
(K. B., Feb. 2, 1948). 


Immunity—government-owned merchant vessel. 


Taube Low v. S. S. Rossia, 1948 A. M. C. 814 (S. D. N. Y., April 6, 
1948). 


International air transport—Warsaw Convention. 
Ross v. Pan American Airways, Inc., 1948 U. 8S. Av. R. 47 (Sup. Ct., 
N. Y. Co., Feb. 10, 1948). 
Ulen v. American Airlines, Inc., 1948 U.S. Av. R. 161 (D. C., Dist. Col., 
April 20, 1948). 
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International labor conventions—maritime labor. 
Smith v. United States, 167 F. (2d) 550 (C. C. A. 4th, April 1, 1948). 


Jurisdiction—ports—sabotage on foreign vessels. 
The Leme, 77 F. Supp. 773 (D. C. Ore., Jan. 12, 1948). 


Jurisdiction—high seas—national vessel. 
United States v. Vasilaky, 168 F. (2d) 191 (C. C. A. 2d, May 27, 1948). 


Naturalization—‘‘attached to principles of Constitution.’’ 
Wixman v. United States, 167 F. (2d) 808 (C. C. A. 9th, May 4, 1948). 


Naturalization—‘good moral character.’’ 


Calo v. United States, 79 N. E. (2d) 619 (Ill. Sup. Ct., May 20, 1948). 

Jaselski v. United States, 79 N. E. (2d) 621 (Ill. Sup. Ct., May 20, 
1948). 

Petition of Walleitner, 78 N. Y.S. (2d) 592 (N. Y. App. Div., 2d Dept., 
May 3, 1948). 


Naturalization—revocation. 


United States v. Christoph, 167 F. (2d) 900 (C. C. A. 3d, April 30, 
1948). 


Naturalization—wife of employee stationed abroad. 
In re Sugarek, 77 F. Supp. 998 (N. D. Calif., Dee. 8, 1947). 


States—Ireland—legal position—rendition of fugitive criminals. 
Rex v. Commissioner of Police, ex parte Nalder, [1947] 2 All Eng. L. R. 
611 (K. B., Oct. 28, 1947). 


Treaties—migratory birds—implementation. 
Lansden v. Hart, 168 F. (2d) 409 (C. C. A. 7th, May 5, 1948). 


War—duration. 


Edwards v. Woods, 168 F. (2d) 827 (C. C. A. 8th, June 11, 1948). 
Re Walpole, [1947] 4 D. L. R. 138 (Ontario High Ct., June 7, 1947). 


War—enemy property and Alien Property Custodian. 

Matarrese v. Matarrese, 59 Atl. (2d) 262 (N. J. Ct. Err. & App., May 
13, 1948). 

Estate of Gustav Herter, N. Y. L. J., June 21, 1948, p. 2326 (Surr., 
N. Y. Co., June 19, 1948). 

In re Miller’s Estate, 193 P. (2d) 539 (Ore., May 25, 1948). 

Nakashima v. The King, | 1947] 4 D. L. R. 487 (Exch. Ct. Canada, Aug. 
28, 1947). 

Fraenkel v. Whitty, [1947] 2 All Eng. L. R. 646 (Ch. Div., Oct. 30, 
1947). 
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BOOK REVIEWS AND NOTES 


International Law. By Charles G. Fenwick. New York and London: 
Appleton-Century-Crofts, 1948 (third edition). Pp. 1, 744. Appen- 
dices. Index. $5.00. 


Charles G. Fenwick has not for many years needed any introduction to 
students of international law, and the first edition of this book, published 
in 1924, immediately became recognized as one of the best standard treatises 
on the subject; it was revised in 1934, and now appears in a third edition, 
still more thoroughly revised in the light of the international developments 
of these dramatic years, and better than ever. A considerable amount of 
new material has been added, there has been some shifting of topics and 
chapters, and there has been here and there a change in emphasis; but these 
revisions are so skillfully done that it remains essentially the same book, 
reflecting Fenwick’s ripened scholarship and practical experience dur- 
ing these later years, particularly as a member of the Inter-American 
Juridical Committee. In fact, a discouraging feature about the develop- 
ment of international law is the relative lack of significant progress since 
the writing of the first edition. ‘‘The questions presented in 1924 are again 
before us, and before us in more acute form. Can institutions be estab- 
lished which will not only restrain lawless violence but will so far promote 
the common interests of the nations as to take away the incentives to the use 
of force? How can national ‘sovereignty’ and ‘independence’ with their 
occasional psychopathic connotations, be brought into harmony with the 
rule of law and with the actual interdependence of states? Is the organi- 
zation of the United Nations adequate to the task it has undertaken? 
What changes in the law are called for to meet the new conditions with 
which the international community is confronted?’’(p. v). These per- 
sistent questions are not answered dogmatically or assuredly in this book, 
but Fenwick does sugges‘ the answers by his careful and objective analysis 
of the problems involved. 

Among the more notable features of this new edition are: (1) a con- 
siderable change and expansion in the discussion of the nature and scope of 
international law, especially in respect to the significance of sovereignty, 
international legislation, the Covenant and the Charter, and the dynamic 
concept of international law; (2) a more elaborate and up-to-date treat- 
ment of the science of international law, with copious references to the 
latest and best literature on the subject; (3) a much more adequate discus- 
sion of the position of individuals in international law; (4) a greatly ex- 
panded treatment of the question of recognition, in which there is a sharper 
distinction than before between recognition of states and of governments 
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and a fine analysis of the problems of Russia and Spain, of Latin American 
revolutions, of the development of inter-American policy, and of codification 
of the law on the subject; (5) very good chapters on the United Nations, 
the specialized agencies, and regional groups, these supplanting the similar 
but less extensive treatment of the League of Nations and related agencies 
in the previous edition. 

These are, of course, only a sampling of topics, but are sufficiently indica- 
tive of the improved and up-to-date quality of the book. On some matters 
Fenwick has modified or changed his earlier views. For example, with 
respect to the position of individuals in international law, he previously gave 
the subject very scanty attention and stated his own view rather tersely as 
differing with those who considered individuals as subjects of international 
law (2nd ed., p. 87) ; while now, after reviewing the later developments at 
length, he frankly states: ‘‘In the presence of these facts it would seem un- 
real to say that individuals are not in some degree subjects of international 
law, at least in respect to the rules of substantive law’’ (3rd ed., p. 134). 
On the business of war and neutrality, however, Fenwick has not changed 
his mind. He expressed regret in the first edition (1924) ‘‘that a less 
conspicuous place could not have been assigned to the laws of war and 
neutrality, or that treatment of them might not have been omitted altogether 
as unworthy of a scientific study’’ (1st ed., p. x); in the second edition 
(1934) he felt obliged to note that the chapters on these subjects were re- 
tained ‘‘for the same reasons that led to their inclusion in the first edition’’ 
(2nd ed., p. xiii) ; he still feels, more keenly than ever, that war has been 
legally outlawed, that ‘‘the obligation to settle disputes by pacific means 
is now absolute, allowing for no exceptions or qualifications’’ (3rd ed., p. 
41), and he earefully notes that his present discussion of the laws of war 
is in the past tense (p. 550, n. 36); but nevertheless he fully recognizes 
the practical possibility of war in the future and, for an unwilling scholar, 
gives a fine exposition of the international law that may in that case be 
applicable. Similarly, with respect to neutrality, Fenwick’s somewhat 
cautious view in the previous edition that ‘‘the Covenant of the League of 
Nations put an end in principle to the traditional law of neutrality’’ (2nd 
ed., p. 613), is now supplanted by the more positive statement that ‘‘the 
adoption of the Charter of the United Nations on June 26, 1945, finally 
marked the end of neutrality as a legal system’’ (3rd ed., p. 621). His 
attitude on this problem has, of course, been particularly well stated in his 
American Neutrality: Trial and Failure (1940), as well as in numerous 
articles. 

No book on international law will completely please every reader. The 
reviewer, feels, for example, that Fenwick’s analysis of the Kellogg Pact 
is much too cold and ¢»es not sufficiently emphasize the obstructive nature 
of that instrument, as interpreted and applied; and there might well have 
been a more extended analysis of the war crimes problem, especially in its 
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relation to the position of individuals in international law. Students of 
international law will, however, warmly welcome this volume as one of the 
very best and most useful in the field. 

CLARENCE A. BERDAHL 
University of Illinois 


Nozioni di Diritto Internazionale. By Gaetano Morelli. Padua: CEDAM, 
1947 (2nd ed.) Pp. 215. $2.00. 


Morelli, one of the leading authors of the Italian School, founded by 
Anzilotti, gives in this book a general theory of international law and a 
somewhat new system. He starts from a sociological point of view of con- 
sidering the task of international law to be the settlement of the inter- 
national conflicts of interests of the sovereign states. His theoretical start- 
ing-point is the problem of the foundation of international law. Then 
follows a discussion of the sources of international law, of the categories of 
norms of international law, of the relation between international and 
municipal law and, finally, of the subjects of international law. The book 
shows in a superlative degree the virtues of the Italian School: strictly 
theoretical, non-political character of the work, full knowledge and use of 
all the literature in the great languages. 

There are extremely interesting and stimulating passages in this book. 
Thus, the discussion of the change of international norms, of the necessity 
of creating a law of peaceful change, if one wants to abolish war, since one 
of the functions of war is exactly the forceful change of the law in force, 
in the absence of an international legislator. Thus the highly interesting 
discussion of jus cogens and jus dispositivum in international law (pp. 64— 
70), the discussion of the coming into existence of a sovereign state, par- 
ticularly in connection with an international treaty, ‘‘creating’’ a new 
sovereign state, the discussion of the continuity, the legal identity and the 
extinction of states. 

In many respects the author follows Kelsen’s doctrines: thus, the 
‘‘fundamental norm’’ as pre-supposed, as a hypothesis, together with the 
thesis, now abandoned by Kelsen, that the choice of the fundamental norm 
is arbitrary. Thus the foundation of international law in custom; treaty 
law is based on the norm pacta sunt servanda of general international law. 
Thus the idea that the unity of international law is a procedural one, that 
international law is the totality of norms created by international law- 
creating procedures. Thus the treatment of the problem of the recognition 
of states: its legal function is the ascertainment of whether a new sovereign 
state has, in accordance with the norms of international law, come into ex- 
istence (Kelsen, now also adopted by Lauterpacht in his recent book). 

Important and correct is the author’s explanation of three degrees of 
law-creating procedures: custom, treaty and a third form (international de- 
cisions, resolutions of international organizations binding upon member 
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states). He rejects Triepel’s distinction between ‘‘contractual’’ and 
‘legislative’ treaties on the theoretically correct basis of the distinction 
between general, abstract and concrete, individual norms. He rejects 
Triepel’s and Anzilotti’s theory of the ‘‘collective will.’’ 

But, on the other hand, the book is based in the strictest way on the 
dualistic doctrine of the Italian School: non-authoritarian character and 
strictly parity-structure of international law, absolute difference and inde- 
pendence between international and municipal law. It is not necessary to 
show once more the absolute untenability of the dualistic doctrine, which 
is unable to explain the positive international law, which, if logically fol- 
lowed to the end, must lead of necessity to the negation of the legal char- 
acter of international law. The dualistic doctrine has in Morelli the char- 
acter of a dogma. It forces him to fanciful theoretical constructions. 
‘‘Given the complete separation of international and municipal law, we 
can explain only’’, he often states. But the question would be whether his 
basis is correct. <A ‘‘law of codrdinated persons’’ is unthinkable, if these 
codrdinated persons are not in the same way subordinated to another 
superior law. The ‘‘equality of States’’ is logically thinkable only as their 
equal subordination to the supra-ordinated international law. Morelli ad- 
mits that international law is superior to the states, that the state can have 
legal obligations to change its municipal law. How is that possible on the 
basis of the dualistic doctrine, if the two orders are entirely separate and 
different? Morelli’s long and forced construction of ‘‘renvoi’’ is a poor 
explanation. 

This dualistic doctrine leads not only to forced theoretical construction, 
but in some eases, to wrong results. Thus, Morelli defends the absolute non- 
existence and impossibility of existence of international rights and obliga- 
tions of individuals. But such statement is purely dogmatic, just as the 
contrary statement (Scelle), that individuals are the only subjects of inter- 
national law. Whether individuals are subjects of international law, 
valid in 1948, and to what degree, is a problem which can be solved in a 
theoretically correct way only by the careful analysis of the positive inter- 
national law in force. From the same starting point, Morelli denies that 
regulations of international organs, binding upon individuals (such as regu- 
lations of the European Danube Commission or the staff regulations of the 
United Nations), constitute international law, and tells us that such norms 
pertain neither to international nor to municipal law, but to ‘‘special 
autonomous orders.’’ But, then, we have arrived at a ‘‘trialistic’’ doe- 
trine! It is high time that the otherwise excellent Italian School of Inter- 
national Law frees itself finally from its basic fallacy of the dualistic doc- 
trine. 


JoseFr L. Kunz 
Of the Board of Editors 
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El Nuevo Derecho de Gentes. By Edgardo Manotas Wilches. Colombia: 
Editorial Litografia Colombia, 1946. Pp. 251. 


This small volume is an effective attack upon legal dualism, ‘‘the false 
conception that there are distinct sources of domestic law and interna- 
tional law,’’ with its disastrous consequences for the normal development 
of international law. For if international law rests upon nothing more 
than the voluntary acceptance of its obligations by the particular state, 
then obligations thus freely assumed may be as freely rejected. Yet this 
theory, the author points out, was the generally accepted theory before 
the first World War, and its influence is still to be felt in the extreme 
policies of national sovereignty asserted by many states at the present day. 

Step by step the author leads us through the voluntarist theories of Jel- 
linek and Triepel and the dualist doctrine of Anzilotti to the monist theo- 
ries of Kelsen and Verdross, the doctrine of ‘‘social solidarity’’ of Duguit 
and Sceelle, and the doctrines of the ‘‘natural law.’’ He then passes to 
a study of the obligatory force of international law in the light of con- 
temporary psychology and examines the work of Alfred Adler and the 
‘philosophical irradiations’’ of the Adler school. Man and society are 
‘‘indissolubly united,’’ and any legal theory ‘‘which prescinds from the 
social character of man divorces itself ab initio from reality and leads us 
along false paths.’’ Adler’s analysis of the inferiority complex helps us 
to understand the thirst for power, the will to dominate, which has taken 
hold at times of states where the normal sentiment of community life has 
for one reason or another failed to develop. 

The author then passes to some general observations upon national 
sovereignty, the personality of the state and the idea of the individual as 
a subject of international law, pointing out the resistance in Europe to 
the primacy of international law and the contrasting recognition of its 
primacy in America. 

Professor Manotas Wilches has written such an interesting little volume 
that the reviewer can only wish that he may be induced to prepare a second 
edition going into his subject in greater detail and giving the student the 
footnote references and bibliographical material necessary to more accu- 
rate knowledge of the subject. 


C. G. FENWICK 


Of the Board of Editors 


The New Foundation of International Law. By Jorge Americano. New 
York: Macmillan Co., 1947. Pp. xvi, 137. $2.50. 


The author begins with the proposition that teachers of international 
law are now asking whether it is right to teach students a law which is a 
failure. It is a failure, he explains, because it lacks an organization to 
guarantee it; it lacks any basis of principles of justice; it is a system built 


BOOK REVIEWS AND NOTES 963 


upon moral principles different from individual morality; there has been 
little equity in its application; and it is now pitted against the national 
law of each country. 

He proposes, therefore, thoroughgoing reconstruction. Part I syste- 
matizes international law under the headings of persons, property, harm- 
ful acts, war defense, and security measures against harmful acts. The 
persons of international law are the superstate, individuals, nations, groups 
or leagues of nations and international autarchies. International prop- 
erty includes the ocean, straits and canals, the air, land not yet appro- 
priated by a nation, and the property of the international community ; in 
addition, military bases, waterways, rail and other roads giving access to 
inland countries, and strategic industries, mines, and deposits of interna- 
tional value are property under the supervision of the international 
community. Among harmful acts are listed threats to international public 
health, provocation of disquiet, economic restriction, elimination of de- 
mocracy, neutrality in the face of armed attack, and many others. War, 
intervention, aggression and self-defense are discussed in connection with 
security. 

Part II provides international organization composed of an assembly, 
an executive and judicial branch. Representation in the assembly would 
be upon the basis of one vote for each nation, plus extra votes for the 
different groups which voted in each nation. Among the legislative pow- 
ers of the assembly would be to approve intervention by the executive 
body, the democratic trend in education, international economics, ete. The 
judicial branch would have compulsory jurisdiction over all international 
disputes. 

Part III discusses at some length the education necessary to arrive at 
such a system. The author recognizes that ‘‘international law will not 
be able to subsist without the support of public conscience.’’ The system 
here outlined represents an extreme form of world government and the 
reader may be inclined to concur with the doubt expressed in the foreword 
that education could, within a few years, achieve the goal set in this book. 

CLYDE EAGLETON 
Of the Board of Editors 


Revolution in Warfare. By B. H. Liddell Hart. New Haven: Yale Uni- 
versity Press, 1947. Pp. x, 125. 


In this small book, the well-known British writer on military science 
gives a historical and critical survey of the revolution of modern warfare, 
severely criticizing practically all belligerent nations. 

This revolution is the outcome of two distinct factors which in their 
combination have led to the ‘‘total war’’ of today. The first factor is the 
technological advance of more and more destructive weapons up to the 
atomic bomb, radio-directed, pilotless planes, long-range rockets and more 
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terrible weapons still to come. This factor has brought about unlimited 
devastation, spread of terror, in a word, a return to barbaric methods. 

The second, and more important, factor is the change of the character 
of warfare: general compulsory military service, doctrinal and ideological 
fanaticism (the ‘‘erusade’’), replacement of a limited war-objective as a 
means of settling an international dispute by an unlimited war-objective 
(unconditional surrender, annihilation of the enemy). Total war consists 
of unlimited methods (unlimited devastation, regardless of post-war conse- 
quences) plus unlimited aims. 

Certainly, abolition, prevention and stopping of wars through interna- 
tional organization is the highest goal. But as its achievement is far away, 
return to humane warfare (limited methods, limited objectives), a new 
regulation of the laws of war by a mankind returning to its senses is im- 
peratively demanded. This writer, who in 1934 (‘‘Plus de lois de la 
guerre?’’, Revue Générale de Droit International Public (Paris, 1934), pp. 
22-57), strongly warned against the fashionable tendency of neglecting 
the laws of war, and strongly urged their new regulation, is in full accord 
with the author’s thesis. 


La Navigazione Aerea nel Diritto Internazionale Generale. By Mario Giu- 
liano. Milan: A. Giuffré, 1941. Pp. 303. 


This book, published in Italy in 1941, is an elaborate theoretical investi- 
gation into the legal status of private aircraft in time of peace and war. 
Whereas the bulk of the literature on this topic is nearly exclusively de- 
voted to or based on treaty law, the author restricts himself to the task 
of stating the positive general international law on this subject. As usual 
with the Italian School, the book is theoretical, not political; positivistiec, 
excluding all meta-juridical considerations, opposed to natural law. It 
makes full use of the whole literature and the practice of states, of mu- 
nicipal statutes and court decisions and of international treaties, insofar 
as they are of importance from the standpoint of general international law. 

Private aircraft are defined, in conformity with the whole doctrine and 
practice, as aircraft which are neither military nor, if not military, des- 
tined exclusively for public purposes; they are aircraft destined for the 
transportation of goods and passengers, regardless of whether such aircraft 
are owned and/or operated by states. 

The fundamental consideration is that the analogy with ships prevails, 
except where a special and different rule of customary general international 
law has come into existence. 

The first problem is the legal status of the airspace. The rule of general 
international law, established with certainty, is that the airspace follows 
the legal situation of the space below and that international law ex- 
cludes the acquisition of sovereignty over the airspace only. Hence, in 
the airspace above the open sea and above terrae nullius the principle of 
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the freedom of the air is the law; the airspace above the territory of sov- 
ereign states—metropolitan, colonial and territorial waters—is under the 
sovereignty of the state below, contrary to the claim for ‘‘freedom of the 
air’’ by early writers on this topic. Here the formation of a new and 
special rule of general international law excludes the analogy with the 
‘‘freedom of the seas.’’ Interesting generally is the procedure by which 
a new rule of general international law comes into existence and the meth- 
ods of ascertainment of such rule. 

Private aircraft in the airspace above the open sea and terrae nullius, 
in analogy with ships, are subject only to the jurisdiction of the state of 
their nationality and flag. 

But with regard to private aircraft above the territory of a foreign state, 
there is no ‘‘right of innocent passage of the air,’’ not even above terri- 
torial waters, as the new and special rule of sovereignty of the air has 
come into existence. Such right must be based on treaty or on special 
previous permission. As to the legal status of private aireraft which is by 
permission or treaty in the air above a sovereign state, the analogy with 
the legal situation of ships in foreign territorial waters and ports is valid. 

As no special customary rule of international law as to the legal situation 
of private aircraft in time of war has yet come into existence, rights and 
duties of neutral and belligerent states in relation to belligerent and neu- 
tral private aircraft are governed in all details by the analogy with the law 
of maritime warfare and maritime neutrality, and not by the laws of war- 
fare on land, as Holland insisted in the Commission of Jurists on Revision 
of the Rules of Warfare at The Hague in 1923. 

Joser L. Kunz 
Of the Board of Editors 


Tratado de Direito Diplomdtico. By Rubens Ferreira de Mello. Rio de 
Janeiro: Ministério de Relacdes Exteriores, 1948. 2 vols. Pp. 458, 351. 


A distinguished Brazilian diplomat here seeks to give us a survey of 
diplomatic practice and procedure, chiefly as pursued by the Foreign Office 
of his own country. It is a comprehensive work, including a discussion 
of every phase of diplomatic activity, accompanied by samples of the vari- 
ous documents in most frequent use in international intercourse. He thus 
puts at the disposal of Brazilian students a very complete picture of the 
technique of diplomatic representation, drawing his illustrations largely 
from the records of the Foreign Office of Brazil. While the volume has thus 
a distinctly national character, it contains much that is of interest to 
other than Brazilian students who are not to be deterred by the Portuguese 
language. 

What is the relation of diplomatic law to international law? If its 
basic principles are part of international law, as they obviously must be, 
at what point do the numerous detailed rules of diplomatic law cease to be 
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rules of international law and retain only the character of custom and 
usage lacking the obligation of a rule of law? The line is not easy to draw 
and the author wisely avoids drawing it. His concern is rather to set 
forth established practice in a field in which, perhaps more than in any 
other, nations have on the whole been careful to follow precedent and to 
abide by tradition without inquiry into the precise legal obligation it entails. 

While the author makes no claim to originality in dealing with a sub- 
ject which does not lend itself to theoretical discussion, a number of his 
chapters are of special interest in view of the changes that have taken 
place of recent years. The second World War raised questions of diplo- 
matic representation of absentee governments and of the representation 
of belligerents by neutral states. Civil strife in a number of countries 
raised the point of what the author calls the ‘‘indivisibility’’ of diplomatic 
representation. The existence of war raised questions of privilege of com- 
munication and freedom of transit and of the immunities of the ambassa- 
dors of belligerent states in countries occupied by the enemy. A chapter 
dealing with diplomatic asylum is of particular interest in that it gives 
the texts of the two inter-American treaties and the special instructions 
of the Government of Brazil to its foreign missions on the subject. An 
appendix gives the texts, in Portuguese, of a number of Brazilian and in- 
ternational documents, including the London Convention on the Privileges 
and Immunities of the United Nations. 

The author is to be congratulated upon his contribution to the legal 
literature of his country, already so rich in scholarly works in the field of 
international law. 


National Self-Determination. By Alfred Cobban. Chicago: University of 
Chicago Press, 1947 (rev. ed.). Pp. xvi, 186. Index. 


Professor Cobban is to be commended upon his courage in attempting an 
analysis of one of the most difficult problems of international law, if, indeed, 
not the most difficult. What are the elements that constitute a state to 
which the characteristics of sovereignty and independence are to be at- 
tached? To what extent is the right of self-determination one of these 
constituent elements? How far is it logical and practical for the inter- 
national community to bring its authority to bear in the solution of the 
ever-increasing demands of minority groups for separate statehood? Can, 
indeed, the problem of self-determination be reduced to general rules that 
could be given the authority of law in the international community? If 
the author does not give a definitive answer to these questions, he throws 
much light upon them and in doing so dispels many illusions that- have 
clung to the magic phrase of ‘‘self-determination.”’ 

The author begins with an attempt to ‘‘discover how national self-de- 
termination has operated as an actual historical process,’’ resulting in a 
practical demonstration of the inadequacy of the principle, which in turn 
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leads to a ‘‘fundamental re-examination of the theory.’’ This is followed 
by an analysis of the contemporary world with the object of discovering the 
conditions under which the ideal of national self-determination, in its more 
restricted form, still retains validity. Three successive chapters on the 
policy of the British Commonwealth of Nations, the United States and the 
Soviet Union present contrasting aspects of the problem. Perhaps the most 
acute observations of the author are to be found in the chapters dealing 
with a reconsideration of the theory of self-determination, with the idea of 
the nation-state and with the principle of national sovereignty, where the 
conflicting and illogical elements in the historical concept of self-determina- 
tion are brought out. 

The aim of the author is to restate the issue of self-determination ‘‘in 
different and less irreconcilable terms.’’ Political and economic limitations 
must be taken into account. It must be recognized that small states are 
dependent for their protection upon great Powers and dependent also upon 
them for their economic prosperity. This fact in turn imposes responsi- 
bilities upon the great Powers. The author concludes that, ‘‘self-determina- 
tion is a matter of degree. The rights of nationality are not absolute: they 
vary with the internal and external circumstances of each nation.’’ A 
just conclusion, as the reviewer sees it; and it can only be hoped that the 
statesmen of the United Nations can rise to the magnitude of the task put 
upon them as arbiters in the adjustment of the principles of liberty to the 
complex political and economic conditions in the Near and Far East. 

C. G. FENWICK 
Of the Board of Editors 


The Conflict of Laws in Matters of Personal Status in Palestine. By 
Edoardo Vitta. Tel Aviv, Israel: S. Bursi, 1947. Pp. xxxii, 315. 


In the course of her mandatory régime which, on May 15, 1948, was 
brought to a close, Palestine has produced a wealth of legal literature, out 
of all proportion to either area or population. Dr. Vitta’s book is a fitting 
epilogue to that literature. The subject with which it deals—personal 
status—represents one of the essential elements of life and law in Palestine 
‘*Palestine legislation,’’ Dr. Vitta writes, ‘‘may, for purposes of study, be 
divided into laws relating to personal status and other laws.’’ Matters of 
personal status are defined in the Palestine Order in Council (Article 51) 
as follows: ‘‘Suits regarding marriage or divorce, alimony, maintenance, 
guardianship, legitimation and adoption of minors, inhibition from dealing 
with property of persons who are legally incompetent, successions, wills 
and legacies and the administration of the property of absent persons.’’ 
The preéminent position given to personal status in the laws of Palestine 
stems from conditions which preceded the Mandate. For a period of four 
hundred years (1517-1917), the Holy Land was under the control of the 
Ottoman Turks. The cardinal rule of Ottoman legislation was the Moslem 
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principle that all law derives from the revelation of God to the Prophet. 
The consequence of that conception of law was its applicability to Moslems 
alone. Non-Moslems were permitted to follow their personal law. 

Although, in later years, a deviation from that course could be noticed, 
the impress of the principle on the legal system of Palestine was marked 
and profound. It is reflected in the fact that, in a small country like 
Palestine, no less than ten religious communities were given jurisdiction in 
matters of personal status; and that number was not to be exhaustive. 
Other communities could, under the law, make application and be officially 
recognized. The Moslems, not included in the list, maintain courts of 
their own, considered as state courts. Under certain conditions, Moslems 
of the sunni rite could petition the High Commissioner for the constitution 
of a Special Moslem Court. In many eases, the civil courts of Palestine 
were given jurisdiction concurrent with that given to the courts of re- 
ligious communities. For the determination of such questions as whether 
or not a case is one of personal status, the law has provided for the consti- 
tution of a Special Tribunal. 

Inevitably, in such a state of affairs, numerous and ramified conflicts 
were bound to arise. Indeed, the number of cases in which such conflicts 
have arisen is amazingly large. It is to the study of these conflicts and to 
their clarification that the book of Dr. Vitta is devoted. 

The author achieved his objective by first tracing historical developments 
back to earliest stages, in the dark ages when, after the fall of the Roman 
Empire, different barbarian populations came to live in Italy side by side 
with the vanquished Latins. From that early period we are led by the 
author down through the ages to present days. Against that background 
Dr. Vitta presents to us a logical classification and a scrutinizing analysis 
of legislative enactments and judicial decisions on the subject. Thus, the 
ten chapters of the book bring order into what would otherwise be confusion, 
and shed light on what would otherwise be obscurity. 

The book is preceded by an enlightening foreword, coming from the pen 
of Norman M. Bentwich, Professor of International Relations at the He- 
brew University of Jerusalem, formerly Attorney General of Palestine. 
It is followed by an appendix containing extracts from the Mandate, from 
the Palestine Order in Council and from Ordinances and Rules. 

Palestine finds herself, at the present time, in a state of transition. The 
Mandate is gone and so is the Mandatory. In the wake of the United 
Nations Partition Resolution of November 29, 1947, a state, known as 
Israel, has been established in part of Palestine. Up to the writing of 
this note, the new state has been accorded recognition by fifteen nations, 
including the United States of America and the Union of Soviet Socialist 
Republics. It is difficult, if not impossible, to predict the future course of 
legal development in what was hitherto known as Palestine. Whatever 
that course may be, the book of Dr. Vitta is destined to become an indis- 


BOOK REVIEWS AND NOTES 969 


pensable tool of immeasurable value to the legislator, the judge and the legal 
practitioner alike. 

Hamm MARGALITH 
New York City—Jerusalem 


The United States and China. By John King Fairbank. Cambridge, 
Mass.: Harvard University Press, 1948. Pp. xiv, 384. Maps. Index. 
$3.75. 


Notwithstanding its title, Mr. Fairbank’s book is really more of a disserta- 
tion on the socio-economic structure of Chinese society and its bearing 
upon politics and international relations than a critical analysis of the en- 
tanglements, motivations, and dilemma of American policy vis-a-vis China. 
Of the total fourteen chapters, almost thirteen are concerned with the social 
and political forces at work in the Chinese body politic and only one deals 
specifically with Sino-American relations. Be that as it may, however, the 
work is a vivid dissection of the underlying factors affecting the impending 
social change in China. The publication of this work signalizes that 
American scholarship in the field of Chinese studies is approaching maturity 
and sophistication, for it transcends the traditional ‘‘inspirationalism,”’ 
which uncritically paints a halo around Chinese life and culture as a whole, 
and the passionate political evangelism which seems to have characterized 
much of the writings in recent years. 

The main theme of the book is that American policy towards China must 
not be obsessed by considerations of power politics (p. 3), nor should it be 
dictated by purely doctrinaire anti-Communism (p. 310). As Chinese 
society is essentially different from American society, the author maintains, 
American policy must take account of the processes of social change through 
which the Chinese people are now passing. From a purely theoretical 
standpoint, it may be a question for academic doubt whether in a given 
circumstance foreign policy should be postulated upon considerations of 
promoting or facilitating the aspirations of a downtrodden people in exer- 
cising the right to re-design their social and economic life. As a matter 
of reality, however, diplomacy, whatever be the sentimental predilections 
of the international statesmen, has seldom been motivated by lofty altruistic 
ideals or scientific rationalism. In the final analysis, international politics 
are still fettered by such seemingly archaic concepts as balance of power, 
advancement of paramount national interest, and demarcation of spheres 
of influence. If this depicts accurately the world of the so-called post-war 
era, it would seem naive to regard Chinese internal developments as a purely 
Chinese affair. The truth is that any adjustment of the power relationship 
between the two blocs tends to have a decisive influence upon the shaping 
of things from Chang-chun to Ankara and from Tokyo to Athens. The 
tragedy of the China situation, however, is that, whereas the widening 
schism between the East and the West has the apparent effect of intensify- 
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ing the civil strife, unity of objective among the Super Powers did not 
always serve the best interest of the weaker ally, as the agreement reached 
at Yalta has so eloquently demonstrated. No discussion of this secret 
understanding is found in Mr. Fairbank’s book. 

On the much debated question of the relationship between Soviet Russia 
and the Chinese Communists, the author is of the opinion that there is 
“‘little chance of detaching the Chinese Communist revolution from its 
Marxian nor, therefore, from its Russian connection. Mao Tse-tung may 
have his own special brand of Marxism but it is still firmly in the Russian 
eamp’’ (p. 335). While he asserts that judging from the experience of the 
West, the Chinese Communists ‘‘must in the last analysis stand ready to 
sacrifice the interests of China to those of Russia, presumably on the theory 
that the Chinese people are less important than international Communism 
as a whole’’ (p. 272), he also believes that one of the mainsprings of 
strength for Chinese Communism is its ‘‘genuine Chinese patriotism’’ (p. 
334), and that the Communists ‘‘offer a consistent program adapted to 
Chinese conditions’’ (p. 266). The logic is not readily apparent. 

As to the direction which American policy toward China should properly 
take, the author suggests that American strategy must be to: (1) maintain 
China’s national independence; (2) champion the cause of liberalism; and 
(3) give economic aid for purposes of agrarian reform as an alternative 
to peasant rebellion (p. 335). About the soundness of these broad ob- 
jectives, no one who is faintly familiar with Chinese affairs would dispute. 
There remain the questions of what constitutes Chinese liberalism and who 
are the liberals, which deserve close examination. Being a professor, Dr. 
Fairbank perhaps naturally pins great faith in the new intelligentsia of 
China; he points proudly to the fact that out of 200 professors in three 
leading universities in North China, 170 of them had received advanced 
training abroad, and among the 170 no less than 100 are holders of doctors’ 
degrees from American universities (p. 280). In paying homage to this 
new intellectualism, one must not forget that many reactionaries whom Mr. 
Fairbank today so severely censors have actually risen from the very same 
technical professions which were only yesterday hailed as fountainheads 
of liberalism and enlightenment. It is a grave question indeed if ‘‘a circula- 
tion of the élits,’’ to borrow Pareto’s words, would fundamentally solve the 
political and economic anomalies of modern China. What assurance is 
there that a new ruling group will not degenerate into the same pitfalls as 
have engulfed their predecessors in bearing a share of the odium of mis- 
government? Almost two centuries ago, the high-minded author of the 
Spirit of Laws voiced the injunction that ‘‘If I knew of anything which 
was useful to my family and which was not so to my country, I should try to 
forget it.’’ In the same vein, an English sage, Jeremy Bentham also said: 
‘*T would have my dearest friend to know that his interests, if they come 
into competition with those of the public, are as nothing to me. Thus will 
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I serve my friends—thus would I be served by them. Has a man talents? 
He owes them to his country in every way in which they can be serviceable.’’ 

Short of any such moral, nay, spiritual regeneration, the scholar-official 
elass of China cannot hope to retain for long the leadership of the nation 
or the acquiescence of the traditionally mute populace. The alternative 
the reviewer abhors to fathom for the future. 

Dat 

Washington, D. C. 


The Political and Legislative History of Liberia. A Documentary History 
of the Constitutions, Laws and Treaties of Liberia from the Earliest Settle- 
ments to the Establishment of the Republic, a Sketch of the Activities of 
the American Colonization Societies, a Commentary on the Constitution 
of the Republic, and a Survey of the Political and Social Legislation from 
1847 to 1944. By Charles Henry Huberich. With Appendices contain- 
ing the Laws of the Colony of Liberia, 1820-1839, and Acts of the Gov- 
ernor and Council, 1839-1847. New York: Central Book Co., 1947. 
Vol. I, pp. xxii, 850; Vol. II, pp. 884. $30.00. 


In a foreword likely to be remembered as one of Roscoe Pound’s brief 
classics in comparative legal history, this work is highlighted in three as- 
pects. The first is the ‘‘social, namely the conditions which led to the project 
for colonization of free Negroes from the United States on the west coast of 
Africa; the conditions which differentiated the American project from 
other colonizations carried on by other nations. .. . Another is juristic 
... the position of the dominant organization behind the project and of 
the government it set up before the State [Maryland] which granted the 
charter to that organization, and before American constitutional law, and 
the standing of what that organization did before international law. .. . 
The third point . . . how a stable and enlightened republic grew out of 
early struggles... .’’ 

While the bulk of Huberich’s tremendous depository of constitutions, 
laws, and treaties covers the early stages of Liberia, Chapters XXIII, XXIV 
(Nationality and Alienage), and XXV (Organs of Government, Special 
Topics) carry certain developments into its modern rubber-cushioned pe- 
riod. There are also reproduced the ‘‘Text of the Amended Articles of the 
Constitution’’ as of 1944 and pending amendments to be voted on in the 
1951 election. 

Liberia’s international, political, and economic position, while indicated 
in some of its major developments, could not be studied satisfactorily on 
the basis of the Huberich volumes. League of Nations publications would 
have to constitute a major source in these respects. The ‘‘Foreign Affairs’’ 
rubric of Huberich’s bibliography (Vol. II, pp. 1690-1693) presents valu- 
able additional data. A number of well-established commentary observa- 
tions in the volumes suggest unexpected and interesting features in Liberian 
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international affairs, such as that it is customary for the Legislature to per- 
mit the President of Liberia, by an act or resolution, to go abroad on official 
business. An enactment with far-reaching powers authorized the President 
(Acts of 1942-’43) ‘‘to visit any foreign country during the present inter- 
national crisis if in his judgment the interests of the Republic required 
such visit’’ (Vol. II, p. 1125). 

Students of social and economic history and analysts of international 
relations are richly rewarded by the presentation of many documents diffi- 
cult of access, particularly for the early period. Often the material is 
interspersed with extensive biographical data and other significantly new 
historical points. The encyclopedia character of the work, which comprises 
a total of nearly 1800 pages, is enhanced by a carefully prepared table of 
contents, an elaborate bibliography of printed as well as manuscript sources 
(Vol. II, pp. 1668-1703), tables, subject and case indices, maps and other 
illustrations. 

Obviously the by-product of a learned international lawyer, the descrip- 
tive and analytical part of these volumes reflects at times the accidental 
emphasis of practical needs and not as fully the scholastic concern of the 
author while he was professor of constitutional and comparative law at 
Stanford University and elsewhere. His death in 1945 had left the manu- 
script nearly complete, but its posthumous edition shows the absence of the 
master’s hand as compared with Huberich’s other publications. 

ERNST CORRELL 
The American University 


Struggle for Germany. By Russell Hill. New York: Harper & Bros., 
1947. Pp. 260. Index. $3.00. 


In this well-written and concise treatment of the postwar situation in oc- 
cupied Germany, Russell Hill, a Berlin correspondent for the New York 
Herald Tribune, presents a worthwhile analysis of the problem that is Ger- 
many. His treatment will be of particular interest to students of inter- 
national relations, since he uses the international scene as a constant frame 
of reference. Although Mr. Hill devotes the bulk of his book to a detailed 
and accurate description of conditions in Germany and the manner in which 
United States policy has been effectuated, he keeps before the reader at all 
times the fact that the German problem today has resolved itself into a basic 
struggle between the Western Powers and Soviet Russia. His prognostica- 
tions of the contemporary difficulties are accurate and timely. 

In dealing with the major problems faced by American occupation au- 
thorities in attempting to achieve occupation objectives, Mr. Hill briefly 
but adequately discusses the chaos and destruction encountered after Ger- 
many’s defeat; the apathy of the German people; the breakdown of the 
German economy and Russian and French intransigence with respect to the 
level of industry ; and Germany’s economic rehabilitation. The relationship 
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between food and democracy is vividly described, as are the general eco- 
nomic problems faced by the occupants. The development of American oc- 
cupation policy is treated a little too summarily. Mr. Hill considers that 
our policy with respect to Germany was not finally formulated and inte- 
grated with our over-all foreign policy until Mr. Byrnes’ Stuttgart address 
in which he announced that America was ready to speak out openly in 
support of its policy. 

In an excellent chapter entitled ‘‘This Nazi Thing,’’ Mr. Hill presents 
a very brief survey of the political conditions which led up to the advent 
of the Third Reich, preliminary to his discussion of denazification. It 
should be observed that the author’s brief discussion of denazification is one 
of the ablest treatments of the subject which has yet been found in the 
growing literature on the occupation of Germany. 

By far the outstanding feature of this book is its treatment of the inter- 
national situation which presently centers around Germany. In connec- 
tion with the evolution of quadripartite policy, Mr. Hill points out that 
‘Every nation, in evolving its German policy, kept its eyes on the develop- 
ing struggle for power between east and west as much as on the body of the 
prostrate enemy of yesterday. In east and west, the statesmen were think- 
ing in terms of two worlds, and not in terms of the one world to which all 
those who supported the United Nations organization were supposedly com- 
mitted.’’ 

From the very outset of the occupation, there have been two problems. 
The first required the Allies to determine what they could do to make certain 
that Germany would never again be strong enough economically and mili- 
tarily to threaten its neighbors and unleash a third world war. The second 
involved the relations between the victorious Allies and particularly the 
clash between western democracy and Soviet totalitarianism. Enlarging 
upon the second problem, the author observes: ‘‘Germany, because of its 
geographical situation, its resources, its industrial potential, was bound to 
become the European focal point for the clash of these ideologies and 
national interests. Thus, the problem of what to do about Germany became 
complicated by the additional problem of what the Allies were going to do 
about each other, of how their relations would be affected by what they 
did in Germany, and what the Germans did.’’ 

The basic problem faced by the Allies was the fact that they had to make 
peace with each other before they could make peace with Germany. At 
the time of the Potsdam Conference, the war with Japan was still in 
progress and conflicts among the Allies were not as openly acknowledged 
as they were subsequently thereto. Vital issues which had been left un- 
settled at that meeting are still plaguing the nations concerned. In point- 
ing out that the Potsdam Conference not only failed to solve the major prob- 
lems but actually created new ones, Mr. Hill says: ‘‘The clue to Potsdam, so 
far as the Americans were concerned, was that it fell between two periods 
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in American foreign policy. The war policy was being reconsidered; the 
postwar policy had not yet been developed. It is understandable that we 
should have failed to insist on a settlement of basic issues, leaving them 
instead to future negotiation.’’ 

Underlying the various difficulties involved lay the fact that the four 
occupying nations approached the task of governing and planning the 
future of Germany with opposed political and economic philosophies. 
Each nation saw in the Germany-to-be a small edition of itself. Thus, 
Soviet Russia envisioned a dictatorship of the proletariat or a workers’ 
state; Great Britain foresaw a social democracy ; the United States pictured 
a capitalist system in a land of free enterprise. France’s major concern 
was not so much in the form taken by the new Germany, but was rather 
directed at keeping Germany weak and divided. 

Following this theme, Mr. Hill presents what is probably the best and 
most lucid available explanation of why the occupation has developed the 
way it has and how the present impasse came about. Summarizing his 
position, he says: 


The western and eastern worlds were split by fundamentally divergent 
conceptions about freedom and the rights of the individual. When 
the representatives of these two opposing philosophies came together 
to accept joint responsibility for ruling Germany, they had to decide 
on what system would prevail there. It was agreed that Germany was 
to be a democracy. That agreement was soon seen to be illusory be- 
cause there was no common definition of democracy; ... to the 
western nations, democracy meant free elections, freedom of speech and 
religion, preservation of the traditional rights of man. To the Russians 
these were merely the forms of democracy and to the idea of a ‘‘for- 
mal’’ democracy they proposed their conception of a ‘‘true’’ democ- 
racy wherein the workers or their representatives controlled the state. 
Germany was viewed as an important strategical position, the Germans 
became the subjects for an ideological struggle. If there was agree- 
ment that Nazism must be destroyed in the German mind, there was 
disagreement about what should supplant it. 


In concluding his work, Mr. Hill sets forth his proposals for a German 
settlement, emphasizing the urgency in arriving at a settlement as rapidly 
as possible, because of the danger that a breakdown of quadripartite gov- 
ernment will undoubtedly result in an integration of Eastern Germany 
with the Soviet economy. His main proposals are: a plan of inspection 
and control to guard against German rearmament; encouragement to Ger- 
man industry to produce as much as possible for peaceful purposes in order 
to make possible a rapid payment of reparations and to raise living stand- 
ards in Germany and Europe; a politically decentralized but unified Ger- 
many including the Ruhr and the Rhineland and a part of the territo.wies 
now under Polish administration; and, finally, abolition of the occupation 
zones, removal of the armies of occupation and their replacement by control 
commissions reinforced by an international constabulary. 
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The basic difficulty with these proposals lies in the fact that they consti- 
tute an oversimplification. Eastern Germany has already been integrated 
with the Soviet economy. The Western Powers have interpreted the Pots- 
dam Agreement to require reparations out of capital equipment and not 
out of current production. Quadripartite operations have ceased to all 
intents and purposes since this book was written, and under the terms of 
the agreement for the proposed state of Western Germany, the country 
will be partitioned unless the Russians are willing to come in, and the 
Ruhr will be placed under an international authority. Furthermore, it is 
quite improbable that those areas which are now under Polish administra- 
tion will be returned to Germany in the near future, if ever. In the last 
analysis, it is difficult to see how any sort of unification, economic or 
political, can take place in Germany as long as the ideological struggle 
between the Soviet Union and the Western Powers continues. It is prob- 
ably safe to say that until the east and the west can resolve their differences 
in a peaceful manner, the struggle for Germany will continue. 

E. NoBLEMAN 
Washington, D. C. 


Europa und das rémische Recht. By Paul Koschaker. Munich and Berlin: 
Biederstein Verlag; 1947. Pp. xii, 378. Nachtraige. Index. Paper 
bound. RM 12.50. 


Professor Schiller of Columbia University has recently, in the Yale Law 
Journal, described this book as ‘‘destined to become a classic.’’ This is 
certainly no overstatement. Yet the book is not classical. It was not 
written, as one may be led to believe from its title, to demonstrate any 
inherent harmony between ‘‘Europe’’ and the Roman law; it rather de- 
stroys common legends concerning both. The purpose of the excellently 
written treatise—a rarity in Germany for the past twenty years—is to 
show the role that the Roman law has actually played in Europe. The 
author has accomplished this in the main, at least if we follow his cireum- 
scription of ‘‘Europe.’’ It is not necessary, however, to ponder over the 
author’s justification in setting up a limited meaning of ‘‘Europe,’’ for 
in fact his book deals with Roman law in Italy, France, Germany and 
Austria, and England. These are the countries where Roman law was 
either received in toto (Italy and Germany), or received to a large extent 
(France), or attempted to be introduced, but rejected (England). 

Why was Roman law received at all, and why not everywhere, the author 
asks. The answer is not, as many believe, because Roman law was ‘‘better,’’ 
on a higher level, than the law of the receiving countries at the time of the 
reception. The local laws of the German and Italian principalities in the 
late Middle Ages were not inferior to the law as expounded in Justinian’s 
Digest. This is particularly true of the legal system of the Langobards 
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with their important court of justice at Pavia as well as of that of the 
Saxons. The actual reason for the reception, according to Koschaker, is 
twofold: The Empire idea and the lack of a strongly organized body of 
lawyers of high social standing both in Italy and Germany. The author 
attaches more weight to the second reason. The Reich idea, it is true, gave 
the new law a rationalization. Justinian’s law was the law of ‘‘The 
Emperor’’ and in those days that was enough to make it the Holy Roman 
Empire’s law. However, it is precisely the same reason that retarded the 
reception for example in France. Because the Roman (Justinian) law 
was identified with the Holy Roman Emperor’s claim for universal sover- 
eignty, which the French kings refused to recognize. Nor was the attitude 
of the Pope and the Guelfs sympathetic toward the Empire. England, 
on the other hand, had but little to fear from the German Empire and yet 
the repeated attempts, since Vacarius, to introduce Roman law into Eng- 
land were beaten back. By whom? Not by the kings. Indeed the Tudors 
looked upon Roman law as something from which they might derive ad- 
ditional arguments for strengthening their royal powers. It was the 
lawyers, who, by the time of the first impact of Roman law, had developed 
a legal system of their own, which, good or bad—Koschaker thinks it by 
no means inferior to that of the Romans—was theirs and whose surrender 
would have meant to relearn everything from the bottom or to retire from 
the legal profession, neither of which the British lawyers were willing to 
do. Germany, on the other hand, being the last country at whose gates 
the Roman law knocked (Koschaker scorns the legend that the reception 
of the Roman law was essentially originated by or in Germany and rightly 
points out that it came to Germany only 200 years after it had arrived in 
Italy, France, or—unsuccessfully—in England), could not resist the on- 
slaught, for the Empire, Germany as distinguished from its constituent ter- 
ritories, had no common law and no Juristenstand. There was no central- 
ized or organized class of lawyers who would have fought off the new law. 
Thus politically the Corpus Iuris was received in complexu, in its totality, 
as the law of the realm, although actually much German law continued to 
remain in force. France, on the other hand, stood in the middle of the 
road. It never received the Roman law in complexu, for it did not con- 
sider it as the law of the kingdom. But in France, too, there was at that 
time lacking a body of trained lawyers, attached to a central government, 
that could have resisted the reasonings and rationalizations of the new type 
of jurists that came in from Italy or from domestic universities where the 
new mos Italicus was taught. Koschaker is at his best where he reviews 
the history of the attempted reception in England and compares the train- 
ing of lawyers in that country with that in France, Germany, and Italy 
at the time of the reception. 

Koschaker calls the laws of Rome, of France, of England, and also those 
of pre-reception Germany and Italy, a Juristenrecht—lawyer’s law. This 
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term he uses in opposition to both Volksrecht (people’s law) and profes- 
sor’s law. The existence of a Volksrecht, supposed to be common to all 
Volksgenossen, has been an intellectual part and parcel of German roman- 
tics, Germanists, nationalists, and finally of the Nazis. It has never ex- 
isted, Koschaker rightly emphasizes, not even at the beginning of legal 
history, for especially then was the law of every people highly formalistic, 
sacral, and known to but a select group or caste. Nor would its existence 
be desirable, just as ‘‘popular medicine’’ would be nothing to be looked 
forward to in an age of specialization. With even greater vigor does 
Koschaker propound the statement that true law can be made, administered, 
and developed solely by lawyers—by practitioners and not by professors. 
Theoreticians can develop schools, be it in Berytos or in the Germany of the 
18th and 19th centuries, but these have little to do with the law as it is 
actually practiced and applied. 

These are remarkable words from a German university professor of inter- 
national reputation! It is entirely in line with his thought that Koschaker 
—rightly as we think—refutes the idea, which he calls a typical German 
professors’ idea, that there is such a thing as a ‘‘legal science,’’ at least 
as far as concerns the interpretation of the existing law (the Dogmatik, as 
the Germans eall it). He regrets that the word Rechtswissenschaft (sci- 
ence juridique, legal science) is gradually being received in other langu- 
ages for subjects other than history of the law or what we call juris- 
prudence (the science of the law). 

It was the lack of an adequate lawyer’s law, not of schools and professors, 
that made Germany helpless against the foreign Commentators. Koschaker 
emphasizes how they as well as their forerunners, the Glossators, and the 
‘‘Pandectists’’ and ‘‘Practitioners’’ of the following centuries were chiefly 
jurists engaged in the practice of law, which they also taught. None of 
the more important representatives of these schools were Germans. That 
changed only in the 18th century, when the school of natural law came into 
organized existence. They and particularly the historians of the 19th 
century put the German ‘‘legal science’’ in the forefront of the Romanists. 
With the coming into force of the civil code in 1900, the position of Ger- 
many rapidly declined. Koschaker maintains, and this is in accordance 
with the evidence, that during the last thirty years Roman law was cited 
more often in British court decisions than in those of the German Supreme 
Court. He insists that to 90 per cent of all present-day German lawyers 
names such as Savigny, Puchta, Jhering, Windscheid, or Dernburg are 
unknown. Nor could anybody conduct a good papyrological seminar 
simply because the students would neither be interested nor know enough 
Greek. This was and perhaps still is quite different in Austrian law 
schools, as the reviewer can personally confirm, where Roman law was 
strongly emphasized (maybe too much) and Professor Wlassak’s Papyrus 
Seminar was attended by many a student. 
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Koschaker’s book is of course up to date in the German legal literature, 
which includes a lot of Nazi filth, all of which he disposes with delightful 
irony. He is, however, also quite at home in the more recent Anglo-Ameri- 
can treatises both on common and Roman law. He notes that Roman law 
is studied to a greater extent than in Germany in most non-German coun- 
tries including even the United States, whose Riccobono Seminar of Roman 
law he repeatedly mentions and probably overrates. 

The learned author concludes with the observation that the Roman law 
has played the role of being one of several factors for the creation of a 
common European culture. While it did not unify Europe politically 
—no system of law alone could ever do that—it contributed to its unity of 
civilization and to the creation of a science of international law. Even if 
the time should have come to put it into a museum, as a piece of history it 
deserves to be studied by future generations. 


REGINALD PARKER 
University of Idaho 


NOTES 


The Constitutions of the Americas. Editor-in-Chief, Russell H. Fitz- . 
gibbon; Associate Editors, Cullen B. Gosnell, William A. Strozier, and | 
William B. Stubbs. Chicago: University of Chicago Press, 1948. Pp. xx, 
847. $10.00. I have long felt the need for a convenient collection of the 
constitutions of the Americas. I used to rely on the useful collection 
edited by José I. Rodriguez, published about forty years ago; but with ; 
subsequent changes so numerous, it has long since become out of date. It ; 
was supplanted by the excellent collections in Spanish by Altamira, : 
Lazano y Mazon, and Pasqual, and by the collections in French by Dareste 
and Mirkine-Guetzévitch. <A collection in English was lacking, however. 
The serial collection published by the Pan American Union was not com- 
plete and not kept up to date. Hence the joy with which I received this 
volume, as skillfully projected as it is admirably executed. It should find 
place in every well-equipped American law library, along with the volume 
of the Federal and State Constitutions of the United States published 
by the New York State Constitutional Convention in 1938 and the volume 
of British Empire Constitutions published by the British Foreign Office 
in the same year. 

Here are the texts, or original English translations, of the national 
constitutions of twenty-two American States, in force on January 1, 1948. 
Each of them is preceded by a valuable précis of the constitutional history 
of the country, and an introduction to the volume presents a synthesis of 
constitutional development in Latin America. A useful bibliography on 
Latin American constitutions is appended, and the ingenious index (23 
pages) will enable a scholar to thread his way through the content of the in- 
struments themselves. 

Current deprecators of the horse-and-buggy days may be able to derive 
some satisfaction from the extreme modernity of most of the present-day 
American constitutions. In fourteen of the twenty-two states, the current 
constitution was adopted after 1930, and in five of them after 1940. In 
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five countries the present constitution survives from the second half of the 
nineteenth century—in Argentina from 1853, in Canada from 1867, in 
Costa Riea from 1871, in Colombia and El Salvador from 1886. Only 
one of the twenty-two constitutions has lived out a hundred years; placed 
in this galaxy, the United States Constitution of 1787 seems even hoary. 

One ean find a large amount of uniformity in the constitutions of Ameri- 
can states; twenty-one of them establish governments which are republican 
in form and almost as many of them contain elaborate declarations of 
human rights. Yet there is diversity too. Nicaragua has the distinction 
of having the longest of the Latin American constitutions, its 352 articles 
covering forty-seven pages in this volume; Paraguay seems to have the 
shortest constitution, its ninety-six articles covering but thirteen pages. 
The United States Constitution is the most parsimonious in its numero- 
tation, with but six articles and twenty-one amendments covering here 
only sixteen pages. Nor do the American states follow the same pattern 
in revising and amending their basic instruments. The editors find it 
‘‘misleading’’ (p. 298) to attribute to the Dominican Republic as many as 
twenty-four constitutions. Yet apparently Ecuador can boast of fifteen 
constitutions in 118 years, and Peru of seventeen in 127 years. Alongside 
such records for keeping up with the times the United States must be 
satisfied with its secant two constitutions in 172 years. 

It is gratifying to have the editors’ assurance that successive editions of 
this volume, registering subsequent changes, may be anticipated. 

MANLEY O. Hupson 

Of the Board of Editors 


And Call It Peace. By Marshall Knappen. Chicago: University of 
Chicago Press, 1947. Pp. 213. Index. Appendix. $3.00. And Call It 
Peace is an important and accurate history of the beginnings of the efforts 
by American Military Government to reorganize the German education 
system and to ineuleate the principles of democracy into some forty million 
Germans who had never known a democratic way of life. 

The very nature of this task made it quite apparent that the best pos- 
sible talent in the form of outstanding educators and administrators would 
be required in order to even approach success in this undertaking. Pro- 
fessor Marshall Knappen, Professor of History and Political Science at 
the University of Michigan and formerly Deputy Chief of the Education 
Section and Chief of the Religious Affairs Section of the Office of Military 
Government for Germany (U.S.), presents an interesting and most worth- 
while account of the tasks undertaken in the face of almost insurmount- 
able obstacles. He tells the story of how a small group of educators at- 
tempted to carry out their all-important duties, hampered by a vacillating 
foreign policy and lack of public support at home, and by the constant 
harassing tactics of a poorly-oriented military hierarchy in the field. 

At the outset there were three schools of thought with respect to the 
manner in which the German people could best be reoriented. One group 
(referred to by Professor Knappen as those who believed that the Nazi 
spirit could be exorcised by magic) felt that all that was necessary was 
to skillfully rewrite the textbooks, bring into Germany democratically- 
minded teachers from other countries, and revise the control system in 
German schools. A second group maintained ‘‘that for all practical pur- 
poses the average German was incurably aggressive. If he had the sinews 
of war available, he would inevitably employ them to attack his neigh- 
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bors. Therefore, the only way to handle his case was by the exercise of 
superior foree.’’ 

The third group consisted of the professional students of the problem 
(including the author), who had the responsibility for doing the actual 
work in the field and on the ground. They were unable to offer any 
simple or easy solution at all. Of them the author says: ‘‘To the disgust 
of their impatient fellow-citizens, these thinkers alleged that neither 
magic, flogging, nor any other simple and infallibly safe device would be 
adequate. .. . They felt that a long and difficult course of treatment was 
necessary. While they believed in the use of reasonable duress in the 
early stages of the cure, they thought that eventually the confidence of 
the patient must be won and held in such a way that he would be willing 


to cooperate in the treatment.’’ Because of this point of view, this group 
felt that the contributions made along these lines by any non-Germans 
must be called ‘‘reorientation’’ rather than ‘‘re-education.’’ ‘‘They 


thought that outsiders could only give, at most, new ideas of a general 
nature. The actual and detailed work of re-education would have to be 
undertaken by the Germans themselves. . . . They recognized that at best 
this course of treatment would be long and arduous and that it involved the 
taking of certain risks by the attending experts.’’ 

At the outset of their work, this latter group operated on the theory that 
the Atlantic Charter stated the basic American policy which was to be 
followed. Accordingly, provisions were made to re-establish schools and 
theological seminaries as quickly as possible; to eliminate Nazi teachers 
and to train new, promising Germans even if they had formerly been 
housewives with no teaching experience; to encourage the formation of 
church and community youth groups on a voluntary basis; and generally 
to create an atmosphere conducive to reorientation. Therr awakening 
was a rude one. Constantly hampered by the Morgenthau Plan and the 
opposition of the military authorities on the one hand, and the internal 
conditions on the other, the outlook was very discouraging. Among the 
most serious obstacles to be met in actual operations were teachers, text- 
books and school buildings, without which it was virtually impossible to 
effect a reorganization of the German school system and to reopen the 
schools at all levels. 

The Nazi textbooks had been so permeated with propaganda and were so 
doctrinaire as to be entirely unusable. Books in use in other German- 
speaking countries, such as Switzerland, were found to be too local in 
point of view and character, although they satisfied the requirement of 
democratic orientation. Textbooks written by Americans or English- 
men created problems of translation. Finally, textbooks written by Ger- 
man refugees were ruled out because it was felt their use would only tend 
to inflame German nationalism. Accordingly, the authorities decided 
to use pre-Nazi German textbooks, although the difficulties of locating 
them and reproducing them in sufficient quantities were very great. The 
problem of recruiting a sufficient number of competent, anti-Nazi teach- 
ers presented another serious difficulty. The author’s treatment of the 
American denazification program as it affected re-education and reorien- 
tation is most illuminating, and the major weaknesses in this program are 
adequately and effectively dealt with. Most of the school buildings were 
used by the tactical troops as billets or headquarters. Because Military 
Government was subordinate to the tactical forces during the combat and 
part of the post-surrender phase, it was virtually impossible to free these 


BOOK REVIEWS AND NOTES 981 


buildings for use as schools. As a result, progress in reopening the schools 
was further hampered. 

Despite all of these as well as other difficulties, the re-education program 
was, at least, partly successful. By the spring of 1946, schools were 
functioning throughout the United States Zone, youth activities were 
begun on a fairly large scale, and adult education had been revived in the 
major cities. 

Dr. Knappen spends considerable time castigating the regular Army 
officers and the system under which they operated, in a chapter appro- 
priately entitled ‘‘The Brass Plays with Magic.’’ He excuses the in- 
clusion of this material by remarking that the Army system provided the 
framework for the reorientation program and was a major factor in de- 
termining the effectiveness of the work done. Although he admits that 
the basic planning done in the War Department was competently handled, 
he points out that the responsibility for executing these plans in the field 
lay in the hands of regular Army officers, who the author feels were 
men of mediocre abilities, trained primarily in large-scale destruction, 
but ‘‘baffled by the problem of devising and carrying out a constructive 
program of almost any kind.’’ As a result, ‘‘However good the original 
Washington plan ... might be, if in the field its implementation was 
intrusted to men of this caliber, its chances of succeeding were obviously 
not good.’”’ 

In two final chapters, Dr. Knappen deals quite properly with the effect 
of the general lack of interest in the problems in Germany on the part 
of the American people. In this connection, he points out that they never 
received adequate information with respect to the German situation and 
that is one of the reasons which impelled him to write this book. 

Considered as a whole, this is an excellent book, containing much basic 
and worthwhile information. To the extent that Dr. Knappen’s stated 
purpose in writing it is to awaken the American people from their in- 
difference, it is doubtful whether he has been successful so far as the 
average American is concerned. His criticism of the Army and its way 
of doing things is undoubtedly justified, but unduly harsh. As long 
as he confines himself to the system, he is on safe ground, but his de- 
nunciation and castigation of the officers who were the result of this system 
is overdone. The tasks to be performed were entirely civilian in nature 
and never should have been entrusted to men such as those under whom 
specialists, such as Dr. Knappen (and the reviewer), were required to work. 
Finally, the author seems to have a tendency to oversimplify the ultimate 
solution. For example, he states that ‘‘to give the German a job at steady 
wages which would take his mind off parading and putsching”’ is the one 
thing needed to achieve effective denazification. It is quite probable that 
if the German could be given a job at steady wages, it might help to re- 
direct his thinking. However, this, too, might be considered doubtful in 
the light of Germany’s past. Furthermore, the problem of how to assist 
the German in obtaining a job at steady wages is one of the greatest prob- 
lems now facing occupation authorities in view of the economic chaos 
within Germany and the world chaos with which Germany is surrounded 
as a result of the East-West struggle. 

Eur E. NopuEMAN 
Washington, D. C. 


1 
1 
e 
e 
d 
e 


982 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Gerechtigkeit fuer Oecesterreich! Rot-Weiss-Rot-Buch. LErster Teil. 
Vienna: Verlag der Oesterreichischen Staatsdruckerei, 1946. Pp. 224. 
The author and publisher of this Red-White-Red-Book is the Government 
of the Austrian Republic. The purpose of the book is—to quote and to 
translate the official author—‘‘to describe the fate and the attitude of Aus- 
tria during the 12 years of the Third Reich and to justify the Austrian 
request to be regarded and treated as a ‘liberated nation’ according to the 
Moscow declaration.’’ While we have to stress the fact that only the 
first volume of a very important publication is submitted to the judgment 
of the world, very interesting trends may be discovered already. 

The preface depicts vividly Austria’s plight when she faced Hitler’s 
aggressive policy, and especially her abandonment by the Powers of Eu- 
rope in the tragic days before and during the ‘‘Anschluss.’’ The ma- 
jority of the Austrian population never was national-socialistic. The 
official author uses the wording: niemals in der tiberwiegenden Mehrheit 
seiner Bevdlkerung (never as far as the overwhelming majority of the 
population is concerned). The skeptic might ask: ‘‘And what about the 
simple majority?’’ (Hinfache Mehrheit?) A dangerous wording, which 
should not have occurred in an official publication. 

An excellent time-table showing developments from 1933 to 1939 pre- 
sents the historical developments and it is thus that the first part of this 
first volume starts. Interesting photostats of important documents illus- 
trate the publication. Statistical tables show the ridiculously small num- 
bers of the underground Nazis during the Dollfuss-Schuschnigg era, while 
every foreign guest—and every Austrian—at that time certainly gained 
the impression that the Hitlerites formed a very powerful—legal or illegal 
—party. 

Of highest interest are the parts of the publication dealing with Nazi 
terrorism and the murder of Dollfuss. The publication does not tell us 
anything about Dollfuss’ fateful decision to crush the Socialist Party in 
February, 1934, whereby the most powerful potential enemy of Nazism 
was destroyed. On page 51 it is mentioned that the French Foreign Min- 
ister, Barthou, sympathized with Austria’s idea to ask for the intervention 
of the League of Nations against Germany’s interference on February 13, 
the clever Nazi maneuver which consisted in expressions of friendship 
for the fighting Socialists in their Dollfuss-beleaguered workers’ settle- 
ments. 

Our official author took pains to print not only the famous treaty of 
July 11, 1936, whereby Austria slipped into the German sphere of interest, 
but also the unimportant comments of the Schuschnigg Government on 
that treaty. Unfortunately, the official author forgot completely that Kurt 
v. Sechuschnigg, while still Chancellor, published a book Dreimal Oester- 
reich (Three Cheers for Austria), in which a stunned public could read 
that very important secret articles were added to the apparently harmless 
treaty of July 11th. The exciting documents concerning the immediate 
events of the Anschluss form a colorful close of the first part of the volume. 

The second part is called ‘‘ Austria in Chains’’ and comprises four chap- 
ters: (1) Hitler marches into Austria; (2) The Austrians and the war; 
(3) Hitler destroys Austria’s economy; and (4) Austria’s resistance and 
share in her liberation. The first chapter deals with the era during and 
shortly after the annexation. Statistics show again that German officials 
were appointed to important positions in the newly-annexed country, and 
that their number increased beyond any proportion continuously and 
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fast during the years of the occupation. A special chapter is dedicated 
to the appeasement policy of Munich and another to the neutrality policy 
of the European Powers during the Anschluss crisis itself; both chapters 
are clever and should impress the negotiators of the Austrian treaty at 
Moseow. The next chapters deal with the reports of the Gestapo and 
sentences passed by the Nazi courts against Austrians either in Austria 
or in the Altreich. 

While the reader will be impressed by the lack of true enthusiasm the 
Gestapo found everywhere and by the not-so-small number of martyrs 
who suffered capital punishment for the cause of Austria’s liberation, our 
official author has not dealt so far (perhaps we shall read about it in the 
next volume) with the following questions: (1) The famous pastoral letter 
of the Roman Catholic episcopate to the Austrian population of March, 
1938 whereby the Anschluss was greeted and Hitler welcomed into Aus- 
tria; (2) The frightful plight and martyrdom of Austria’s 200,000 Jews, 
who, if we are to trust the official author and his statistics, possibly could 
have been persecuted not only by the few Nazis, but also by many more anti- 
Nazi Austrians. 

In connection with the second question a supplementary ‘‘test’’ will 
have to be made. In other occupied nations like Beligum, Holland, 
and Norway, the majority of the population did everything to hide and to 
assist the persecuted victims of Nazism such as active anti-Nazis, Jews, 
or other refugees. So far, the official author neither mentions this ques- 
tion nor does he offer any documentation. 

With interesting evidence about the economic consequences of the 
Anschluss and vivid descriptions of the heroic fights of the resistance move- 
ment the volume comes to its close, but the Austrian Government does not, 
or so we hope, rest its case. That government’s plea for real liberty goes 
to the heart, and the friends of culture in all nations owe special thanks 
to those Austrian workers who, against the orders of the SS and at great 
personal danger, prevented the destruction of the European art treasures 
in the salt mines near Salzburg. 

This is a stimulating book, stimulating for the private reader, as well as 
for the official author. 

Rosert RIE 
Bradley University 


Die internationale Stellung Osterreichs 1938 bis 1947. By Stephan Vero- 
sta. Vienna: Manz; 1947. Pp. viii, 148. This is a collection of 58 docu- 
ments concerning the international legal status of Austria from 1938 to 
1947, in German translation. The documents start with excerpts from the 
indictment and judgment of the Nuremberg Trial concerning the aggres- 
sion against Austria, and go then, chronologically, from the last speech of 
Chancellor Schuschnigg of March 11, 1938, to the declaration of the Ameri- 
can representative in the Committee of the Security Council of August 4, 
1947, concerning Austria’s admission to the UN. 

The translation is very carefully done, giving critical words always also 
in the English original, so that the reader can judge for himself. In the 
introduction the author defends the thesis which is also the thesis of the 
Austrian Government, that the Republic of Austria remains the same state 
today as in 1918, that there is a legal continuity from 1918 to the present 
day. The German seizure of 1938 was in violation of international law. 
Legally it constituted only an occupation by force, not an annexation. 
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This occupation, it is true, completely eliminated Austria’s capacity to act 
internationally from 1938 to 1945, but it never extinguished her interna- 
tional personality. 

The same attitude was and is being taken in this country by scholars 
(Herbert Wright, 78th Congress, Second Session, House Document No. 
477) and statesmen. It suffices to mention Roosevelt’s speech of December 
9, 1941, the declaration of Secretary of State Cordell Hull of July 27, 
1942, and the Moscow and Yalta communiques. 

JosEF L. Kunz 
Of the Board of Editors 


Wereldorganisatie, Wenschelijkheid en Mogelijkheid. By Aleida van 
Oven. Leiden: Eduard Ijdo N.V.; 1948. Pp. xv, 560. Appendix. In- 
dex. This dissertation, written under German occupation, purports to 
show that a world organization is not merely desirable but also possible. 
The author sets up a detailed blueprint for a world government with organs 
competent to enact rules which will be directly binding upon individuals. 
Thus everybody will be bound by world private and criminal law and 
protected by a world bill of rights (which includes the right to one’s own 
philosophy). States will be represented in the world organization not 
directly but through intermediate regional federations. Each of these 
federations will have its own army, central bank, and so on; each will 
bestow a common federal nationality on all citizens of its constituent mem- 
ber states. 

In a postscript, written in 1947, the author recommends that the Charter 
of the United Nations be amended to include features of her own scheme. 
The United Nations should definitely bring together economically and mili- 
tarily integrated federal unions instead of grouping individual states and 
merely tolerating ‘‘regional arrangements’’ (Art. 52). This would at 
onee transform the United Nations into a fully effective world organiza- 
tion, solve the present conflict between the Big Two, and render the veto 
provision superfluous. How and why the author fails to show. She also 
fails to realize that we must solve the political and economic problem of 
how to establish such federations before we raise the legal question of how 
to amend the Charter accordingly. Her own country’s laborious efforts 
to implement the Benelux union illustrates the complexity of this problem. 

The author may be forgiven for having sought to escape from the harsh 
realities of German rule into a utopia, and even for having believed at that 
time that it could become a reality after the war. She should be criticized, 
however, for having persisted afterwards in her illusion that problems of 
international politics can be solved by legislating them out of existence. 

FELIX OPPENHEIM 
University of Delaware 


Major Aspects of International Politics. Grinnell, Iowa: Grinnell Col- 
lege Press, 1948. Pp. 163. $2.50. This nicely-printed little book con- 
tains five lectures given at the Grinnell College Institute of International 
Affairs in 1947. There is a short introduction by Dr. Joseph Dunner of 
Grinnell College, who directed the Institute. Professor David M. Pletcher 
of Knox College writes on Latin America; Professor W. L. Godshall of 
Lehigh University, on ‘‘Some Facets of the Chinese Dilemma’’; Dr. Dun- 
ner, on ‘‘Soviet Imperialism and the United States’’; Dr. R. H. Martin of 
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Grinnell, on ‘‘The Post-War Crisis in Britain’’; and Dr. Arnold Zurcher 
of New York University, on ‘‘The Problem of World Government.’’ The 
lectures taken together constitute a well-rounded and uniformly useful 
survey of the political situation and problems of the world today. 

International Road to Peace: Functional Organizations. By H. A. Free- 
man and T. Paullin. Ithaca, N. Y.: Pacifist Research Bureau, 1947. 
Pp. 62. This little pamphlet, intended for popular use, contains short 
sketches of various international organizations, and might be of some value 
for an average reader if it could be read without the pacifist bias given 
to it. It does not seem quite fair to quote this reviewer, who believes in 
collective security, and then include him among ‘‘some far-sighted sup- 
porters of the League who place their reliance not on the collective security 
idea,’’ but on codperation (p. 23, footnote 70). Functional or administra- 
tive institutions are of great importance, but it is to be doubted whether 
thus far they have cut down national sovereignty very much (p. 5). If 
there is a trend toward international administration, it does not follow 
that plans for an enforced peace are out of harmony with this trend (p. 47). 

CLYDE EAGLETON 

Of the Board of Editors 


Grotius: International Year Book, 1940-1946. The Hague: Martinus 
Nijhoff, 1948. Pp. xii, 320. Gld. 16. This volume takes up once more 
the series of annual volumes which have been appearing since 1913. The 
seven volumes which would have been published but for the war are here 
condensed to one, and succeeding volumes will now follow the usual annual 
schedule. The aim of the Yearbook, as announced by the publishers, is to 
inform the public as to the part played by The Netherlands in international 
events; and the current volume deals with World War II and the new 
international organization. While the volume is of special interest to 
citizens of Holland, there are a number of articles of general international 
interest, and the Annexes contain documents useful to the historian of the 
World War. Four of the contributions are In Memoriam articles dealing 
with distinguished Dutch scholars whose deaths have occurred since the 
publication of the last volume. An article on War Crimes and Inter- 
national Law surveys The Netherlands’ share in the punishment of war 
criminals. 

C. FENWICK 
Of the Board of Editors 
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